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asserted by plaintiffs in two class actions. Ruling in Dang v. Samsung Electronics Co., 

Ltd. and Norcia v. Samsung Telecommunications America, LLC, the court held that no 

agreement to arbitrate was formed under California law when Samsung included a war

even though the plaintiffs had the right to opt out of the arbitration clause.

sion of the Seventh Circuit, Hill v. Gateway 2000, Inc. That decision concluded that an 

was enforceable because practical considerations allow sellers to enclose full legal terms 

period. However, the Ninth Circuit distinguished Hill. It reasoned that the Samsung 



plaintiffs were not on notice that the warranty brochure contained an arbitration clause, 

and in any event under California law a failure to opt out does not constitute consent.

Samsung also argued that one of the plaintiffs had agreed to arbitrate because he 

signed a purchase receipt which incorporated the wireless carrier’s customer agreement 

tomer agreement was between the plaintiff and the wireless carrier and there was no 

These opinions underscore the importance of ensuring that the arbitration clause has 

AT&T Mobility, 

LLC v. Concepcion that a state unconscionability law is preempted by the Federal 

of state contract law. We routinely counsel companies on the procedures for implement

ing arbitration programs contractually, both in original agreements and through change 

of terms procedures.

arbitration programs).


