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Complying With ACA, HIPAA Changes: Mid-Year Check for Employers

BY EDWARD I. LEEDS

E mployers that sponsor or administer group health
plans will face a number of important legal and
regulatory requirements that take effect on or be-

fore January 1, 2015, including changes under the Af-
fordable Care Act (ACA) and Health Insurance Portabil-
ity and Accountability Act (HIPAA). As employers turn
the corner toward 2015, it is a good time for them to
take stock of measures they have completed and assess
the measures they still need to take to comply with re-
cent guidance. The following list addresses a number of
the health plan matters that we have discussed with our
clients in recent weeks.

Affordable Care Act
Courts Continue to Wrestle With ACA Implementation. In

cases that could have a dramatic impact on key ACA re-

quirements, two federal appeals courts have reached
different conclusions about the availability of federal
subsidies in most health insurance exchanges. The
courts addressed whether federal subsidies are avail-
able in states where health insurance exchanges are op-
erated by the federal government and not established
by the state. In King v. Burwell, the Fourth Circuit Court
of Appeals held that these subsidies are available (King
v. Burwell, 2014 BL 201873, 4th Cir., No. 14-1158,
7/22/14). In Halbig v. Burwell, the D.C. Circuit Court of
Appeals ruled that they are not (Halbig v. Burwell, 2014
BL 201816, D.C. Cir., No. 14-5018, 7/22/14).

If the judgment in Halbig prevails, the ACA’s shared
responsibility requirements would be significantly cur-
tailed. In more than two-thirds of the states, individuals
would lose their subsidies for exchange coverage. The
loss of these subsidies may render health coverage un-
affordable for many. If the unaffordability for an indi-
vidual meets certain ACA guidelines, he or she will not
be subject to the individual mandate. As a result, many
individuals would not need to obtain health coverage to
avoid federal penalties, but many may also find sub-
stantial health coverage too expensive to obtain.

In states with federally operated exchanges, the em-
ployer mandate would lose essentially all of its teeth.
Assessments under the employer mandate apply only if
at least one full-time employee obtains subsidized cov-
erage through an exchange. In some cases, the assess-
ments are measured by the number of full-time employ-
ees who obtain the subsidy. If there are no subsidies,
there would be no assessments.

The potential loss of federal subsidies in states with
federal exchanges would pose challenges for Congress
(where technical correction legislation presumably will
be introduced), the federal agencies responsible for ad-
ministering the ACA, and state governments that have
not established their own exchanges. They also present
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issues to insurers, and employers that have at least
some employees in states with federally operated ex-
changes.

All of these issues have arisen as employers prepare
for the implementation of the employer mandate in
2015. For now, it does not appear as if the federally op-
erated exchanges will cease offering subsidies, and em-
ployers should consider how they will address the re-
quirements of the employer mandate while paying close
attention to developments in the appeal of these recent
decisions.

Employer Mandate. Absent a resolution of the Halbig
and King decisions that results in the elimination of fed-
eral subsidies in relevant states, most employers will
need to comply with the employer mandate for health
coverage under the ACA in 2015. Employers that do not
offer affordable health coverage that meets prescribed
standards for value to all full-time employees may be
required to make a payment to the federal government.
To avoid these payments, employers will need to iden-
tify which of their employees are full-time (working at
least 30 hours per week) and make certain other deter-
minations. Final regulations issued earlier this year ad-
dress both basic rules for implementing the employer
mandate and various specific situations.

The final rules also include certain transitional rules
that may help employers comply with the mandate in
2015. Employers have already benefited from a one-
year delay in the implementation of these requirements;
they need to use their remaining time in 2014 to take
appropriate steps to prepare for the implementation of
the mandate.

Reporting. The ACA’s shared responsibility require-
ments carry with them certain reporting obligations. As
we went to press, the Internal Revenue Service (IRS) is-
sued early drafts of the form that employers will need
to complete to meet these obligations, but even before
this, the IRS published considerable guidance on the re-
porting requirements arising from both the employer
mandate and the individual mandate. Employers
should consider how they will collect the data for 2015
that will need to be provided to individuals and the gov-
ernment under these new rules. Because the collection
of that data may involve systems changes, it is not too
early to begin this review.

Waiting Periods. Effective in 2014, the ACA limits the
length of waiting periods under group health plans to
90 days. The 90-day period may not be extended to al-
low coverage to begin on the first day of the next
month. The waiting period limitations are not intended
to supersede permissible eligibility requirements under
a plan. The rules allow plans to require an employee to
work a cumulative number of hours (not to exceed
1,200) before the employee becomes eligible to partici-
pate. In addition, under recently finalized regulations,
an employer may regard this limit as beginning after an
orientation period of up to one month. Employers, par-
ticularly those with high rates of employee turnover,
may consider whether to refine their eligibility require-
ments in view of these new rules. However, employers
need to keep in mind that the employer mandate may
require coverage for a full-time employee before a
lengthy waiting period expires.

Payment of Premiums for Individual Coverage. As the
implementation of the employer mandate has drawn
closer, employers have started to hear about various
types of health benefit arrangements that involve the

purchase of individual health insurance policies. Last
year, the IRS published a notice that essentially prohib-
its active employees from purchasing individual health
insurance with pre-tax dollars. This prohibition applies
whether the coverage is purchased through a cafeteria
plan or through payments or reimbursements made by
an employer. This notice reversed IRS guidance that
had been in place for more than 50 years. Employers
presented with an arrangement that involves the pur-
chase of individual health insurance coverage will need
to pay careful attention to these rules.

Health Reimbursement Accounts. The same notice that
addresses the payment of premiums for individual cov-
erage provides guidance on Health Reimbursement Ac-
counts (HRAs) under the ACA. Perhaps most signifi-
cantly, it sets forth two methods for integrating an HRA
into a group health plan to meet the ACA’s prohibition
against annual and lifetime dollar limits and preventive
care requirements. Both methods, for example, require
the plans to allow employees to opt out of the HRA and
forfeit amounts in their HRA accounts. Employers with
HRAs should review how their arrangements are docu-
mented to make sure that they comply with these inte-
gration requirements.

Cost-Sharing Limits. The ACA establishes limits on the
amount of out-of-pocket expenses (such as deductibles,
co-payments, and co-insurance) that a plan participant
will need to pay before the plan reimburses medical ex-
penses at 100 percent. The limits are $6,350 and
$12,700 for single and family coverage, respectively, in
2014 and will increase to $6,600 and $13,200 in 2015.
Regulations addressing this subject clarify that
network-based plans will need to meet these require-
ments only with respect to in-network expenses. Other
guidance offers a one-year reprieve from the obligation
to coordinate expenses that are administered by differ-
ent plan vendors to meet a single unified cost-sharing
limit. This reprieve applies, for example, where major
medical claims are administered by a third-party ad-
ministrator and prescription drug claims are adminis-
tered separately by a pharmacy benefit manager. The
reprieve applies only to plan years beginning in 2014. In
preparation for 2015, plan sponsors that carve out the
administration of certain types of benefits under their
medical plans will need to make sure that plan vendors
can share data appropriately to track out-of-pocket ex-
penses against the unified cost-sharing limit (or that the
sum of the cost-sharing limits for each type of benefit is
low enough that coordination is not needed).

Excepted Benefits. Plans that qualify as excepted ben-
efits will not be subject to certain ACA requirements
and will not disqualify individuals from obtaining a sub-
sidy for coverage purchased through a health insurance
exchange. Under guidance issued late last year, ex-
cepted benefits now include:

s stand-alone dental and vision plans, whether or
not employees must contribute toward their cost;

s certain employee assistance plans; and

s certain plans designed to wrap around individual
coverage purchased by employees for whom the em-
ployer’s medical plan is unaffordable.

Employers may consider whether they wish to take
advantage of any of these new rules.

COBRA and Health Insurance Exchanges. The Depart-
ment of Labor (DOL) has published revised model Con-

2

7-30-14 COPYRIGHT � 2014 BY THE BUREAU OF NATIONAL AFFAIRS, INC. HIR ISSN 2154-8986

http://www.ballardspahr.com/alertspublications/legalalerts/2014-02-12-aca-employer-mandate-final-regulations-released-enforcement-delays.aspx
http://www.healthcarereformdashboard.com/2014/07/employer-mandate-addresses-small-employers-and-staffing-organizations/
http://www.healthcarereformdashboard.com/2014/07/new-aca-shared-responsibility-reporting-requirements/
http://www.healthcarereformdashboard.com/2014/07/new-aca-shared-responsibility-reporting-requirements/
https://www.federalregister.gov/articles/2014/03/10/2014-05050/information-reporting-by-applicable-large-employers-on-health-insurance-coverage-offered-under#p-1
https://www.federalregister.gov/articles/2014/03/10/2014-05050/information-reporting-by-applicable-large-employers-on-health-insurance-coverage-offered-under#p-1
https://www.federalregister.gov/articles/2014/03/10/2014-05051/information-reporting-of-minimum-essential-coverage
https://www.federalregister.gov/articles/2014/02/24/2014-03809/ninety-day-waiting-period-limitation-and-technical-amendments-to-certain-health-coverage
https://www.federalregister.gov/articles/2014/06/25/2014-14795/ninety-day-waiting-period-limitation
http://www.irs.gov/pub/irs-drop/n-13-54.pdf
http://www.irs.gov/pub/irs-drop/n-13-54.pdf
https://www.federalregister.gov/articles/2014/03/11/2014-05052/patient-protection-and-affordable-care-act-hhs-notice-of-benefit-and-payment-parameters-for-2015#p-746
https://www.federalregister.gov/articles/2013/02/25/2013-04084/patient-protection-and-affordable-care-act-standards-related-to-essential-health-benefits-actuarial#p-298
http://www.dol.gov/ebsa/faqs/faq-aca12.html
http://www.dol.gov/ebsa/faqs/faq-aca12.html
https://www.federalregister.gov/articles/2013/12/24/2013-30553/amendments-to-excepted-benefits
http://www.ballardspahr.com/alertspublications/legalalerts/2014-05-07-new-faqs-address-effect-of-affordable-care-act-on-cobra-and-other-matters.aspx


solidated Omnibus Budget Reconciliation Act (COBRA)
forms that alert individuals who are entitled to elect
continuation coverage under COBRA of the alternatives
that may be available through the ACA’s Health Insur-
ance Marketplace (otherwise known as the health in-
surance exchanges). Although this information is not
strictly required to be included in COBRA notices, em-
ployers may wish to inform those considering a COBRA
election about other coverage options that are available
to them, potentially at a lower cost.

HIPAA

Privacy and Security. After a major effort to comply
with the comprehensive privacy and security regula-
tions in 2013, many plan sponsors still have work to do
to finish their implementation programs. These efforts
may include fine-tuning policies and procedures, com-
pleting training, and, most of all, finalizing revisions to
long-standing business associate agreements before the
grace period for those revisions expires on September
23, 2014.

Health Plan ID Numbers. It has taken the federal gov-
ernment a long time to implement the requirement that
health plans obtain a unique identification number, but
a deadline has been set. Larger plans (with receipts of
at least $5 million) must obtain this ID number by No-
vember 5, 2014. Smaller plans have an additional year
to obtain the ID. Although some commenters have sug-
gested that employers wait before filing for a health
plan ID number, employers will need to allow adequate
lead time to complete the process.

Certificates of Creditable Coverage. For years, health
plans have been issuing certificates of creditable cover-
age to individuals (mostly former plan participants) un-
der HIPAA’s portability rules. These certificates specify
how long an individual has participated in the plan. In-
dividuals have used these certificates as proof of prior
coverage, which may reduce or eliminate a pre-existing
condition limitation under a new health plan in accor-
dance with HIPAA rules. With the ACA’s prohibition
against pre-existing condition limitations, the HIPAA
portability regulations have been modified to delete the
requirement to issue this certificate. Beginning in 2015,
plan sponsors will no longer need to issue these certifi-
cates, and they may consider making appropriate
changes to their administrative processes and vendor
contracts.

OTHER DEVELOPMENTS
Same-Sex Marriage. Employers that have not already

reviewed the definition of ‘‘spouse’’ and other relevant
terms of their health and cafeteria plans following the
U.S. Supreme Court’s decision to recognize same-sex
marriage may wish to do so in view of other develop-
ments. These developments include guidance issued by
the IRS and DOL and the recognition of same-sex mar-
riage in an increasing number of states, as well as
Washington, D.C.

Subrogation/Third-Party Reimbursement. Many employ-
ers face ongoing issues with the enforcement of provi-
sions allowing plans to recover benefit costs from third
parties responsible for a participant’s injury or illness.
Employers that have sought to recover amounts paid
from their medical (or disability) plans in these circum-
stances know how important the subrogation or third-
party reimbursement provisions of a plan document or
summary plan description (SPD) can be. The signifi-
cance of these provisions was reinforced last year when
the U.S. Supreme Court upheld a plan’s specific terms
providing that the plan is not responsible for paying a
portion of a participant’s attorneys’ fees. Employers
may wish to review the relevant provisions in their plan
documents and SPDs.

Health FSA Carryforwards. Employers that sponsor
health flexible spending arrangements (health FSAs)
may consider whether they wish to allow employees to
carry forward unused contributions from one year to
the next. An IRS notice issued last year allows for these
carryforwards up to $500. This notice required employ-
ers to choose between this new carryforward opportu-
nity and the two-and-a-half-month grace period that
many employers implemented to allow an employee ad-
ditional time to incur expenses that could be applied
against his or her account. More recent guidance de-
scribes how to address carryforwards for a participant
who enrolls in a high deductible health plan with a
health savings account, given that any amount in a gen-
eral purpose health FSA would preclude the participant
from making or receiving health savings account contri-
butions.

Religious Freedom Restoration Act. In a very recent de-
cision , the U.S. Supreme Court ruled that the Religious
Freedom Restoration Act protected three closely held
for-profit corporations from the requirement to cover
certain forms of contraception that was developed un-
der the preventive care provisions of the Affordable
Care Act. The scope of this ruling may be tested in fu-
ture years.
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