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OFFER OF JUDGMENT

9TH CIRCUIT: REJECTED SETTLEMENT OFFER
DOESN’T MOOT CLAIMS

In a circuit-splitting decision deepening a divide among federal
appellate courts, the 9th U.S. Circuit Court of Appeals held that a
plainti�’s claims should not be dismissed even when she rejects a
settlement o�er that would fully satisfy all of her monetary
claims. The appellate panel vacated the dismissal by the court
below of the plainti�’s claims for misrepresentation, breach of
contract, and breach of the implied covenant of good faith and fair
dealing. In e�ect, the 9th Circuit decided the broad policy ques-
tion of whether a plainti� has ultimate power over her individual
claims.

“An unaccepted Rule 68 o�er that would have fully satis�ed a
plainti�’s claim does not render that claim moot,” wrote Judge
Raymond C. Fisher for the unanimous 9th Circuit panel. “This
holding is consistent with the language, structure and purposes
of Rule 68 and with fundamental principles governing mootness.”

The appellate panel recognized that its opinion was at odds
with precedent set in the 4th, 6th, and 7th Circuits, although it
partially comports with the 2d Circuit’s ruling on the issue.
Speci�cally, the 7th and 4th Circuits have held that a plainti�’s
case should be dismissed upon rejection of an o�er of judgment.
The 6th Circuit has ruled that such an o�er moots a plainti�’s
case, but that judgment should be entered against the defendant.
The 2d Circuit, like the 9th, has said an unaccepted o�er for
complete relief does not moot a claim, but, like the 6th Circuit,
said that when an o�er is made, “the better resolution” is to enter
judgment against the defendant.

The case before the 9th Circuit concerned Emily Diaz, a Cali-
fornia homeowner who held a home warranty plan from First
American Home Buyers Protection Corp. Diaz �led a putative
class action complaint in state court alleging that First American
refused to make timely repairs, used substandard contractors,
and wrongfully denied claims, asserting claims for unfair compe-
tition, misrepresentation, concealment, breach of contract, and
breach of the implied covenant of good faith and fair dealing.
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matter jurisdiction, and entered judgment in favor
of neither party. Diaz appealed.

The 9th Circuit sided with the plainti�.
“We vacate the district court’s dismissal of Diaz’s

remaining individual claims,” wrote Judge Fisher.
“We hold that an unaccepted Rule 68 o�er that
would fully satisfy a plainti�’s claim is insu�cient
to render the claim moot,” citing McCauley v. Trans
Union, L.L.C., 402 F.3d 340 (2d Cir. 2005) — while
noting the contrary holdings by the 7th Circuit and
others that have considered the issue, including:

E Warren v. Sessoms & Rogers, P.A., 676 F.3d 365
(4th Cir. 2012): “When a Rule 68 o�er unequivo-
cally o�ers a plainti� all of the relief ‘she sought
to obtain,’ the o�er renders the plainti�’s action
moot.”

E Lucero v. Bureau of Collection Recovery, Inc., 639
F.3d 1239 (10th Cir. 2011): “As Rule 68 operates,
if an o�er is made for a plainti�’s maximum
recovery, his action may be rendered moot.”

E Krim v. pcOrder.com, Inc., 402 F.3d 489 (5th Cir.
2005): “[A] full settlement o�er, even if refused,
would dispose of [the plainti�’s] individual
claims.”

E Weiss v. Regal Collections, 385 F.3d 337 (3d Cir.
2004): “[U]nder traditional mootness principles,
an o�er for the entirety of a plainti�’s claim will
generally moot the claim.”

PANEL FOLLOWS DISSENT IN GENESIS

“Although the majority of courts and commenta-
tors appear to agree with the 7th Circuit that an
unaccepted o�er will moot a plainti�’s claim, four
justices of the United States Supreme Court, as well
as the Solicitor General of the United States,
embraced a contrary position in Genesis Healthcare
Corp. v. Symczyk, 133 S.Ct. 1523 (2013),” Judge
Fisher wrote. “[T]he majority in Genesis Healthcare
did not reach whether an unaccepted o�er that fully
satis�es a plainti�’s claim is su�cient to render the
claim moot. In a dissenting opinion, however, Justice
Kagan, writing for all four justices who reached the
question, agreed with the 2d Circuit [in McCauley]
that ‘an unaccepted o�er of judgment cannot moot a
case.’” Justice Kagan also wrote in her dissent:

When a plainti� rejects such an o�er — how-
ever good the terms — her interest in the
lawsuit remains just what it was before. And
so too does the court’s ability to grant her relief.
An unaccepted settlement o�er — like any
unaccepted contract o�er — is a legal nullity,
with no operative e�ect.

Justice Kagan also emphasized that nothing in
Rule 68 authorizes a court to enter judgment in
accordance with an unaccepted o�er:

“We are persuaded that Justice Kagan has
articulated the correct approach,” wrote Judge
Fisher. “Here, once First American’s o�er lapsed, it
was, by its own terms and under Rule 68, a legal
nullity. Diaz’s individual stake in the lawsuit thus
remained what it had always been, and ditto the
court’s capacity to grant her relief. After the o�er
lapsed, just as before, she possessed an unsatis�ed
claim, which the court could redress by awarding
her damages. As long as that remained true, her
claim was not moot, and the District Court could not
send her away empty-handed.”

The 9th Circuit panel held that the district court
erred by dismissing Diaz’s remaining individual
claims for lack of subject matter jurisdiction, vacat-
ing their dismissal and remanding the case to the
court below. The panel also vacated the dismissal of
Diaz’s concealment and unfair competition claims.

Edward D. Chapin and Francis A. Bottini of Cha-
pin Fitzgerald & Bottini in San Diego represented
Diaz.

Joel D. Siegel and Paul M. Kakuske (in Los Ange-
les) and Charles A. Newman (in St. Louis) of SNR
Denton US; and Edward P. Swan of Jones Day in
San Diego represented First American.

GUEST COMMENTARY

TESTING THE ‘EFFECTS TEST’ IS
NOT A TEST FOR FAIR LENDING
ENFORCEMENT

By Heather Klein

Heather Klein is an associate in the consumer
�nancial services practice in the Philadelphia o�ce of
Ballard Spahr LLP. She counsels clients on
regulatory compliance matters. Reach her at
KleinH@ballardspahr.com.

Disparate impact, the much maligned theory of
proving credit discrimination under the Fair Hous-
ing Act and the Equal Credit Opportunity Act, was
due to be tested before the U.S. Supreme Court.
However, settlement discussions between the par-
ties in Township of Mount Holly v. Mt. Holly Gardens
Citizens in Action, Inc. — a case that potentially
would have limited the availability of disparate
impact under the FHAct and, by extension, the
ECOA — have made that chance unlikely.
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As challenges to the disparate impact theory
continue to work their way through the courts, the
U.S. Department of Justice and Consumer Financial
Protection Bureau continue to build cases based on
that theory. Indirect auto lending is the CFPB’s cur-
rent high-pro�le target. In this and other areas, fair
lending supervision and enforcement will continue
into the foreseeable future.

FAIR LENDING LAWS

The FHAct and the ECOA are the two main
federal laws prohibiting credit discrimination. The
FHAct prohibits discrimination in all aspects of res-
idential real-estate related transactions, including
mortgage loans, on the basis of race, color, religion,
sex, handicap, familial status, or national origin.
The ECOA prohibits discrimination by a creditor
against an applicant in a credit transaction on the
basis of race, color, religion, national origin, sex or
marital status, age, or because the applicant receives
public assistance income or has exercised a right
under the Consumer Credit Protection Act.

In contrast to other federal laws that seek to
promote fair lending (the Home Mortgage Disclosure
Act, the Community Investment Act, and the
Americans with Disabilities Act), the FHAct and
ECOA speci�cally prohibit discrimination in lend-
ing. Both laws permit private actions and allow
certain federal agencies to bring administrative
actions and make referrals to the DOJ. The Depart-
ment of Housing and Urban Development (HUD)
has authority under the FHAct, and the federal
banking agencies, CFPB, and Federal Trade Com-
mission, among other agencies, have authority under
ECOA.

When the DOJ receives a referral, or if it reason-
ably believes that any person (under the FHAct) or
creditor (under the ECOA) is engaged in a pattern
or practice of discrimination on a prohibited basis,
the DOJ may bring a civil action. The CFPB also
has civil enforcement authority under federal
consumer �nancial laws, including the ECOA.
Complementing this is the CFPB’s authority to work
with the DOJ and HUD on joint investigations and
requests for information regarding fair lending mat-
ters.

THEORIES OF CREDIT DISCRIMINATION

According to the federal regulatory agencies,
there are two methods of showing unlawful credit
discrimination under the FHAct and ECOA: disparate
treatment and disparate impact. Disparate treat-
ment is a practice that treats credit applicants dif-

ferently on a prohibited basis, regardless of whether
the creditor has a conscious intent to discriminate.

An example of disparate treatment is providing
information only on subprime products to minority
applicants, but providing a wider variety of product
information to similarly situated nonminority
applicants. Such treatment is unlawful if there is no
legitimate nondiscriminatory reason for the credit
practice.

Disparate impact, also known as the “e�ects test,”
occurs when a facially neutral policy or practice has
an adverse e�ect on a protected class. A creditor
may counter a disparate impact claim by showing
that the policy or practice meets a legitimate busi-
ness need (e.g., cost or pro�tability) that cannot rea-
sonably be achieved as well by means that are less
disparate in their impact.

An example of a policy having a disparate impact
is an income standard for credit applicants that
causes higher rejection rates of applicants in a
protected class than other similarly situated
applicants (unless, for instance, there is a
demonstrable relationship between the income
requirement and creditworthiness for the level of
credit involved).

THE DEBATE OVER DISPARATE IMPACT

Despite regulatory interpretations and adjudica-
tions and court decisions applying the theory of
disparate impact under the FHAct and (to a lesser
extent) ECOA, it is unsettled whether disparate
impact is available under those laws.

The Supreme Court appeared poised to address
the issue with respect to the FHAct when it granted
certiorari last term in Magner v. Gallagher. Petition-
ers — various o�cials in St. Paul, Minnesota, whose
enforcement of the housing code had allegedly
discriminatory e�ects — argued, in part, that nei-
ther the FHAct’s text nor legislative history support
disparate impact liability. The parties agreed to
dismiss the case within weeks of oral argument.

For the 2013-2014 term, the Court granted certio-
rari again on the issue of whether disparate impact
is a cognizable claim under the FHAct. As of press
time, the parties in this case, Township of Mount
Holly v. Mt. Holly Gardens Citizens in Action, Inc.,
No. 11-1507 (U.S., petition for certiorari granted
06/17/13, oral argument scheduled 12/04/13), were
�nalizing a settlement, meaning that the case likely
will be dismissed before argument.

Mount Holly stems from a suit by residents of a
low-income neighborhood alleging that their
township’s redevelopment plan, which would acquire
and demolish low-income housing and relocate
residents, has a discriminatory impact based on
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race. The 3d Circuit a�rmed the trial court’s dis-
missal of the disparate treatment claim but reversed
on the disparate impact claim.

If the Court were to hear Mount Holly, it would
have been confronted with several interesting issues,
including whether to accord Chevron deference to
HUD’s formal adjudications and rule, which interpret
the FHAct as allowing disparate impact. HUD
issued its rule, “Implementation of the Fair Housing
Act’s Discriminatory E�ects Standard,” in February
2013.

Also at issue in Mount Holly: how HUD’s inter-
pretation of the FHAct compares to the informal
policy statement that HUD issued in 2001 concern-
ing RESPA’s fee-splitting prohibition. The Court
rejected the fee-splitting policy statement in Free-
man v. Quicken Loans, 132 S.Ct. 2034 (2012),
explaining that because HUD “goes beyond the
meaning that the statute can bear,” the Court would
have rejected HUD’s position even under the Chevron
standard. Some predicted that the Court might �nd
HUD’s interpretation of the FHAct to be similarly
unreasonable, with Mount Holly going the way of
Freeman.

In addition, the parties asked the Court to explain
whether its prior employment discrimination deci-
sions upholding disparate impact apply in the
context of the FHAct. In Griggs v. Duke Power Co.,
401 U.S. 424 (1971) and Smith v. City of Jackson,
544 U.S. 228 (2005), the Court concluded,
respectively, that because the texts of Title VII and
the Age Discrimination in Employment Act focus on
the e�ects of discrimination and not simply the
motivation, disparate impact claims are available
under those laws. Petitioners in Mount Holly argued
that the text of section 804(a) of the FHAct does not
support disparate impact; respondents argued the
opposite.

FEDERAL GOVERNMENT USE OF

DISPARATE IMPACT EVIDENCE

Even if the Court were to hear Mount Holly and
issue an opinion eliminating disparate impact claims
under the FHAct — a ruling which, depending on
its scope, might have applied similarly to the ECOA
— we are likely to continue to see the disparate
impact theory in fair lending cases brought by
government agencies. Recent fair lending cases
brought by the DOJ re�ect a trend of using disparate
impact-type evidence to support disparate treatment
claims. The DOJ often pleads facts that, arguably,
support both theories of discrimination.

For example, in its complaint against Community
State Bank (U.S. v. Community State Bank, No.
2:13-cv-10142 (E.D. Mich., complaint �led 01/15/13),

the DOJ stated that the bank’s policies and prac-
tices in setting the boundaries of its lending areas
and focusing its marketing e�orts to serve majority-
white communities “are intended to deny and
discourage, or have the e�ect of denying or discourag-
ing, an equal opportunity to ... neighborhoods ...
with substantial African-American populations, on
account of the racial composition of those neighbor-
hoods, to obtain residential real estate-related
loans.”

The DOJ argued in U.S. v. Union Auto Sales, No.
10-56177 (9th Cir., appellant’s brief �led 05/02/11)
that the auto dealer’s discretionary pricing policy
“resulted in a disparate impact on the basis of race
or national origin” and “was exercised in a manner
that discriminated against non-Asians.”

In U.S. v. GFI Mortgage Bankers, Inc., No.
12-cv-2502 (S.D.N.Y., complaint �led 04/02/12), a
case alleging statistically signi�cant overcharges to
minority borrowers due to discretionary pricing and
compensation incentive policies and an absence of
fair lending controls, the DOJ wrote: “Su�ciently
large statistical disparities, like those alleged here,
can support a �nding of discriminatory intent. ...
GFI knew as early as June 2007 that HUD was
investigating its discriminatory lending practices
yet failed to take any steps to impose ‘fair lending
controls,’ anti-discrimination policies, employee
training, managerial oversight, or changes to pric-
ing practices. ... Continuation of a policy or practice
known to have a discriminatory impact may be evi-
dence of intent.”

The government’s tendency to allege disparate
treatment and disparate impact based on the same
facts (e.g., redlining, marketing, and discretionary
pricing) means that any practice that results in a
discriminatory outcome is susceptible to being
characterized as intentionally discriminatory. The
government has already demonstrated its work-
around should the Supreme Court at some point
narrow the availability of the disparate impact the-
ory in FHAct or ECOA suits. At the very least, the
government intends to continue to use the disparate
impact theory by building disparate treatment cases
on disparate impact evidence.

THE FAIR LENDING OUTLOOK FROM

VANTAGE POINT OF THE CFPB

The DOJ cases foreshadow what we may see from
the CFPB. In spring 2012, the CFPB issued a bul-
letin con�rming that, in accordance with prior
regulatory interpretations, it would use the disparate
impact theory “as one method of proving lending
discrimination under the ECOA and Regulation B.”

CONSUMER FINANCIAL SERVICES LAW REPORT DECEMBER 10, 2013 � VOLUME 17 � ISSUE 12

© 2013 Thomson Reuters 5



Due to the CFPB’s broad jurisdiction, certain
entities and industries are experiencing or can
expect to experience an increase in fair lending
supervision and enforcement. The CFPB’s broad
jurisdiction and focus on fair lending, coupled with
its cooperative relationships with many state and
federal regulators and attorneys general, means that
fair lending should continue to signi�cantly a�ect
markets for consumer �nancial products and ser-
vices.

Actions against nonbanks are set to rise now that
the CFPB has more boots on the ground to identify,
investigate, and bring fair lending cases. This is in
addition to the FTC’s authority to enforce ECOA
violations against most nonbanks and HUD’s author-
ity to enforce FHAct violations. The CFPB is
empowered to examine for and enforce ECOA regard-
ing the banks and nonbanks under its jurisdiction.

While the CFPB does not have supervision or
enforcement authority under the FHAct, it has broad
jurisdiction over the mortgage industry, which the
CFPB can use to inform DOJ investigations of
FHAct violations. In essence, the CFPB’s dual
supervisory and enforcement powers allow it to
gather more details about fair lending risks. Its
authority to supervise nonbanks, and its mission to
apply consumer �nancial laws equally to banks and
nonbanks, will lead to more fair lending scrutiny of
nonbanks.

Already, the CFPB has stated that its mortgage
servicing examinations have found weak or nonexis-
tent fair lending compliance management programs
for loss mitigation processes. (It identi�ed this issue
across mortgage servicers, but particularly at
nonbank servicers.) We expect the CFPB to make a
similar push for fair lending compliance by debt col-
lectors engaged in negotiating below-balance settle-
ments.

AUTO DEALERS AND INDIRECT FINANCE

Indirect auto �nance, when a lender communicates
to an auto dealer the interest rate at which it will
buy a borrower’s retail installment contract, has
come under attack repeatedly by consumer advocates
and government enforcement attorneys over the past
two decades. The claim often is that dealers’ discre-
tion to negotiate interest rates with car buyers leads
to disparities in the rates charged to protected
classes of borrowers. For instance, the DOJ recently
settled a case against Union Auto (and several years
earlier, against Nara Bank, which bought many of
Union Auto’s loans) over these same charges.

The CFPB’s investigation of indirect auto lenders
is in full gear, and has resulted thus far in several
referrals by the CFPB to the DOJ. Earlier this year,

the media reported that banks, captive auto lenders
and other auto �nance companies received letters
from the CFPB asking them to submit data on
dealer �nance charge participation and explain their
practices.

Lenders have been analyzing rates provided by
individual dealerships and informing dealers and
the CFPB of potential fair lending violations. The
CFPB likely will require lenders to maintain strict
oversight over retail installment contract rates and,
at the most extreme, will ban lenders from compensat-
ing dealers on anything other than a �at-fee basis.

COHORT DEFAULT RATE IN PRIVATE

STUDENT LENDING

The CFPB has raised fair lending concerns with
the use of school-speci�c variables — such as cohort
default rate and graduation rate — in private
student lending. The CDR is a school’s rate of bor-
rowers who enter repayment on federal student
loans during a particular period and default before
the end of the period. Under Department of Educa-
tion standards, CDRs a�ect a school’s eligibility for
federal student loans.

The CFPB has said that private lenders’ use of
low CDRs (e.g., a CDR of 8 percent) in loan eligibil-
ity, underwriting, and pricing raises fair lending
concerns “because racial and ethnic minority students
are disproportionately concentrated in schools with
higher CDRs.” (See the CFPB/ED Private Student
Loan Report (August 2012), issued pursuant to sec-
tion 1077 of the Dodd-Frank Act.)

The CFPB is expected to press private student
lenders on the use of CDRs and other school-speci�c
variables by gathering and analyzing application-
level data (e.g., applicant credit characteristics and
demographics) through the examination and enforce-
ment processes. To address disparate impact claims,
lenders would need to demonstrate that any
potentially problematic underwriting factors are
more predictive of creditworthiness than omitting
such factors or using alternative, non-discriminatory
factors.

THE ROAD AHEAD

Although disparate impact is under challenge in
the courts, the government continues to enforce the
fair lending laws on the basis of that theory. The
DOJ has melded disparate impact claims with
disparate treatment claims by arguing that a
discriminatory outcome may transform an arguably
neutral practice into one that is intentionally
discriminatory.
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Should the Supreme Court limit the availability
of disparate impact under the FHAct and, by exten-
sion, the ECOA — an opportunity it appears it will
not have with Mount Holly — the Court should
clearly explain the contours of such a decision so
that government agencies and businesses are aware
of the speci�c type of evidence needed to bring a fair
lending claim.

Because of the CFPB’s commitment to fair lend-
ing supervision and enforcement, and its broad juris-
diction, fair lending will continue to be an ongoing
compliance issue across consumer �nancial markets.

ALSO IN THE COURTS

QUICK TAKES ON NOTABLE
DECISIONS RELATED TO
CONSUMER FINANCIAL SERVICES
ISSUES

Credit surcharges. Expressions Hair Design v.
Schneiderman, et al., No. 13-CV-3775, 2013 WL
5477607 (S.D.N.Y. 10/03/13). The U.S. District
Court, Southern District of New York, in a decision
with possible broad implications for U.S. consumers
and retailers, has blocked enforcement of a New
York state law that bans merchants from imposing
surcharges on customers who pay by credit card
rather than cash. New York State Attorney General
Eric Schneiderman, Manhattan District Attorney
Cyrus Vance, and Brooklyn District Attorney Charles
Hynes had argued that the state law protected
shoppers by enabling them to rely on advertised
prices rather than be surprised at checkout with
surcharges. However, Judge Rako� agreed with sev-
eral retailers that the law, which carries potential
criminal penalties including prison, violated their
free-speech rights under the 1st Amendment because
it prohibits them from telling customers about the
extra costs of paying with plastic. The law “perpetu-
ates consumer confusion by preventing sellers from
using the most e�ective means at their disposal to
educate consumers about the true costs of credit card
usage,” wrote Judge Rako�. “Even beyond the infor-
mational content of surcharges, sellers’ inability to
e�ectively inform consumers of the true costs of
credit has the e�ect of arti�cially subsidizing credit
at the expense of cash, increasing overall credit card
usage and consumer debt.” The decision, according
to Reuters, could call into question the status of sim-
ilar laws in several U.S. states, including the four
most populous — California, Florida, New York and
Texas — as well as Colorado, Kansas, Massachusetts
and Oklahoma. The judge issued a preliminary
injunction against enforcing the law while the case

before him is pending. He also let the plainti�s
pursue claims that federal antitrust law preempted
the New York law.

Fair Debt. Todd v. Collecto, Inc., No. 12-3806,
2013 WL 5452071 (7th Cir. 10/02/13). The 7th U.S.
Circuit Court of Appeals a�rmed a district court’s
�nding that the son of a debtor lacked standing to
bring a Fair Debt Collection Practices Act claim
against a debt collection agency under one FDCPA
provision regarding disclosure of the debt, and failed
to state a claim under another FDCPA provision for
an unfair or unconscionable collection practice. The
son’s complaint was premised on his allegations that
the collection agency telephoned him and told him
that his mother owed money to a creditor. After the
district court dismissed the son’s complaint for fail-
ure to state a claim for relief, he argued on appeal
that the FDCPA provisions in question protect not
only debtors but also other persons harmed by a
violation.

“We agree with the district court that 15 U.S.C
§ 1692b(2), which prohibits debt collectors from
disclosing a consumer’s debt to third parties, protects
only the person whose debt was disclosed,” wrote
Judge David F. Hamilton for the unanimous panel.
“We agree with Todd that non-debtors can sue under
§ 1692f, which prohibits debt collectors from using
‘unfair or unconscionable’ collection practices, but
we conclude that his allegations do not state a claim
for relief under that provision.” The appellate panel
stressed that each provision of the FDCPA must be
analyzed individually to determine who falls within
the scope of its protection. The appellate panel
concluded that § 1692b(2) provides a privacy protec-
tion “only for the consumer who supposedly owes
the debt. The provision simply is not designed to
protect third parties from hearing about another
person’s debts.” And, while concluding that the son
had standing to sue under § 1692f , he “has not
stated a plausible claim for relief” under that provi-
sion. “During their only conversation, the [debt col-
lector’s] representative made no request for payment
and no express or even implied threat of repercus-
sions for [the son] or his mother,” wrote Judge
Hamilton. “The mere disclosure of [his mother]’s
debt and failure to request location information
would not allow a reasonable jury to conclude that
the treatment of [the son] himself was unfair or
unconscionable.”

Damages/Terrorist attack. Elmaliach v. Bank
of China Ltd., No. 2013 NY Slip Op. 05858, 2013
WL 5180998 (N.Y. Ct. App. 09/17/13.) The New York
Supreme Court, Appellate Division (1st Dept.) has
a�rmed the trial court’s determination that a civil
action brought in 2008 by Israeli victims of Palestin-
ian rocket attacks and suicide bombings can proceed
against the Bank of China in the United States. The
appellate court also held that the trial court should
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