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On July 10, the Securities and Exchange Commission adopted a rule to lift the ban on general 
solicitation and advertising in offerings of securities under Rule 506 of Regulation D and Rule 144A 
under the Securities Act of 1933. The SEC also expanded the bar on "bad actors" from participating 
in private securities offerings. In addition, the SEC issued proposed rules with respect to expanded 
requirements for Rule 506 offerings where general solicitation and advertising are used. This article 
provides a summary of the reactions to the new rules and proposed rule, including commentary 
provided by the SEC commissioners. For a complete summary of the new rules as well as the 
proposed rule, use the following link: http://goo.gl/7e6ksE. 

General Solicitation, Advertising Prohibition Gone 

The Jumpstart Our Business Startups Act (JOBS Act), passed in 2012, mandated that the SEC 
eliminate the ban on general solicitation in Rule 506 offerings. After the rule becomes effective 
September 23, acceptable means of solicitation will encompass virtually any medium. Physical forms 
of soliciting investors will include mailings, newspaper advertisements and billboards. Electronic 
forms will include the Internet, social media, email and television. 

Some officials and commentators have highlighted reasons in favor of the SEC's lifting of the ban 
on general solicitation while others have focused on the risks associated with such a measure. For 
example, advantages include the following: 

• Companies will be able to raise capital more easily and efficiently. 

• Easier capital formation will encourage innovation and will create jobs. 

• Small businesses and startups will have a better chance at competing with their larger 
competitors. 

 

The following have been suggested as risks associated with the lifting of the ban: 



  2 

• Fraudulent conduct will increase, because potential victims will be easier to reach as a result 
of the removal of the ban on general solicitation. 

• Sales of poor, though not fraudulent, investments will increase. 

• The SEC does not have the information necessary to monitor the Rule 506 market 
effectively and to protect investors. 

• There will be more sales to nonaccredited investors. 

• An increase in fraud will cause investors to lose confidence in the private offering 
marketplace, thereby harming the private offering marketplace. 

 

One particular field in which the removal of the ban on general solicitation will have an effect is the 
investment industry. Many private funds — including many hedge funds, venture capital funds and 
private equity funds — offer their shares in reliance on Rule 506. "Private funds," as that term is 
used here, are investment companies that rely on an exclusion from the definition of "investment 
company" under the Investment Company Act of 1940, and are thereby not subject to all of the 
regulatory provisions of the 1940 act. A major effect of the removal of the ban on general 
solicitation is that private funds, like other issuers, will now be able to employ virtually any means of 
mass communication to inform potential investors about Rule 506 offerings. Also, as discussed 
below, proposed rules accompanying these final rules would, if adopted as proposed, make certain 
guidance under Rule 156 — regarding the sales literature used by public funds — applicable to the 
sales literature of private funds using general solicitation under Rule 506. 

These final rules were approved by a 4-1 vote. Commissioner Luis Aguilar was the dissenting vote. 
Regarding the newly adopted rules amending Rule 506, he stated that he was "disappointed and 
saddened by the reckless adoption" of these rules, which he said lacked appropriate safeguards. 
Aguilar criticized the SEC's rulemaking process, which he said did not include consideration of 
alternatives to the final rules, and which moved forward with adopting the final rules without 
simultaneously adopting final rules to mitigate associated risks to investors. Aguilar pointed out that 
Congress, in enacting the provision of the JOBS Act that directed the SEC to remove the ban on 
general solicitation in offerings made under Rule 506, entrusted the SEC (with the SEC's broad 
rulemaking authority and expertise) to remove such ban while protecting investors and safeguarding 
the integrity of the securities markets. Congress, he observed, gave this task to the SEC rather than 
bypassing the SEC and directly lifting the ban on general solicitation. In contrast, Commissioner 
Daniel Gallagher observed that "it is not normal for the [SEC] to propose rules designed to mitigate 
perceived problems with congressional mandates before those mandates have been effectuated." 

Chairman Mary Jo White expressed her support for these final rules. Despite the investor-protection 
concerns represented in Aguilar's remarks, White noted that the statutory deadline for the SEC to 
lift the ban on general solicitation had passed in July 2012, and she urged the commissioners to act 
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without further delay to adopt these final rules, along with the proposed rules that would protect 
investors. 

Bad Actor Disqualification 

Also on July 10, the SEC adopted a final rule, required by Section 926 of the Dodd-Frank Wall 
Street Reform and Consumer Protection Act, to prohibit "bad actors" from participating in Rule 506 
offerings. The SEC acted unanimously to adopt this rule. It will become effective September 23 — 
the same effective date as that of the elimination of the ban on general solicitation. Commissioner 
Elisse Walter said she believed that it is important that the bad actor provisions be in place when the 
ban on general solicitation is lifted. Aguilar, however, noted that the bad actor rule did nothing to 
protect investors from fraudsters who have yet to be caught and identified. He also observed that 
the bad actor rule, as adopted, does not disqualify a bad actor in situations where any felony 
conviction, injunction or order, that would otherwise trigger disqualification, occurs before the bad 
actor rule's effective date. 

Proposed Rule Regarding Rule 506 Offerings 

The SEC also proposed a new rule July 10 to provide additional protections to investors in private 
offerings, and to collect more information about general solicitation and the private placement 
market. 

Commissioners Troy Paredes and Gallagher voted against this proposal. In their view, the proposed 
rule's overall potential benefits (for example, promoting greater information about the private 
placement market) do not justify the additional regulatory burdens that the proposal would impose. 
Representative Scott Garrett, R-N.J., used stronger language in criticizing the proposed rules, 
describing them as "another instance of unnecessary regulatory overreach" despite the SEC 
"receiving a narrow and straightforward mandate from Congress" to eliminate the ban on general 
solicitation. This view contrasts with Aguilar's belief that the SEC's "hands are not tied," and that the 
SEC should have used its broad rulemaking authority to adopt additional protections for investors. 

Implications of the New Rules and the Proposed Rule 

While issuers will be free to advertise and solicit broadly, the use of these types of communication in 
a Rule 506 offering and a 144A offering will entail additional burdens. An issuer that intends to 
engage in general solicitation will be required to take reasonable steps to verify that the investors are 
accredited investors. 

Also, the proposed rule would, if adopted as proposed, impose additional reporting obligations on 
such issuers. For example, an issuer would be required to file a Form D before engaging in general 
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solicitation, and again within 30 days after completing an offering. If an issuer were to fail to comply 
with these requirements, the issuer would be disqualified for a period of time from relying on Rule 
506 to conduct an offering. 

It is important to remember that the removal of the ban on general solicitation and advertising is not 
effective until September 23. Only time will tell the ultimate effect these rules and proposed rule will 
have on the capital markets and economy overall. 

______________________________________________________________________________ 

Katayun I. Jaffari is a partner in Ballard Spahr's business and finance department. She has experience counseling 
public and private companies in the areas of corporate governance and securities law and compliance, as well as 
executive compensation and general corporate law matters. She can be reached at jaffarik@ballardspahr.com or 215-
864-8475. 

Andy McCarthy is an associate in the firm's business and finance department and a member of the investment 
management and mergers and acquisitions/private equity groups. He can be reached at mccarthya@ballardspahr.com 
or 215-864-8337.  

 

Reprinted with permission from The Legal Intelligencer. © 2013 ALM Media Properties, LLC. 
Further duplication without permission is prohibited. All rights reserved. 

 

 

mailto:jaffarik@ballardspahr.com
mailto:mccarthya@ballardspahr.com

