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he U.S. Constitution requires
states to redraw their federal and
legislative district lines every 10
years." In 1962, the United States Supreme
Court held in Baker v. Carr® that the polit-
ical question doctrine no longer precluded
judicial review of political apportionment
plans and firmly established a legal right of
action to assure the one-person, one-vote
requirement for congressional and legisla-
tive districts. As a result, there have been
legal challenges to almost every congres-
sional and legislative apportionment plan in
Arizona ever since.’

In November 2000, Arizona voters
passed Proposition 106, a citizen initiative
that amended the Arizona Constitution by
removing from the state Legislature the
power to draw congressional and state leg-
islative districts and reassigning this task to
the newly created Arizona Independent
Redistricting Commission (IRC).* The pro-
ponents of Proposition 106 argued that this
new system would remove partisan politics
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from the redistricting process.” Whether or
not that is the case, it did not remove redis-
tricting from the legal arena.

If round one in the ongoing Arizona
redistricting fight began shortly after Baker
». Carr, round five began this year before
the JRC members were even appointed,
when a special action was filed challenging
the qualifications of three IRC nominees.* It
appears we’re likely to see yet another
decade of court battles over the constitu-
tional validity of the lines. This article pro-
vides an overview of the redistricting
process in Arizona and discusses where the
legal challenges may arise.

New Districts and

the Population Explosion

In the last decade, Arizona’s population
exploded by 1,261,385 new residents,” a
24.6 percent increase (from 5,130,632 to
6,392,017 residents) since 2001. But the
expansion was felt unevenly around the
state, and some results might be surprising.
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Contrary to popular belief, the population
percentages of Maricopa and Pima coun-
ties, the state’s most populous counties,
did not grow. They actually shrank, if ever
so slightly.

Pima County’s share of Arizona’s popu-
lation fell from 16.44 percent to 15.34 per-
cent, and Maricopa’s edged down from
59.98 percent to 59.71 percent. The three
big percentage gainers were Pinal County at
a 109.1 percent increase (179,727 to
375,770 residents), Mohave County at a
29.1 percent increase (155,032 to
200,186), and Yavapai County at a 26 per-
cent increase (167,517 to 211,033.) No
other county kept pace with the overall 24.6
percent statewide expansion, and little
Greenlee County got even smaller, actually
losing 110 residents (8,547 to 8,437).

Growth rates among Arizona cities were
even more disparate. The City of Maricopa
bested its sister cities, with a 4,081 percent
increase—from 1,040 residents to 42,442.
Phoenix still topped all Arizona cities at a
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total increase of 124,587 residents
(1,321,045 to 1,445,632), but its percent-
age increase went up only 9.4 percent, and,
as a result, its position relative to the state’s
overall growth slipped. It was relatively
worse (or better, depending on your view of
growth) for Tucson, which moved up by
33,417 residents or a 6.9 percent bump, but
fell far short of the state’s overall rate of
increase. Mesa added 42,666 residents, or a
10.8 percent upward notch, also below the
state’s percentage rise. Tempe budged up by
only 3,094 souls, and Glendale grew by
7,909. In stark contrast, their neighbors,
Chandler and Peoria, experienced much
more robust growth, respectively adding
59,542 and 45,701 residents.

The overall trends establish that the
state’s northwestern quadrant bloomed,
central Arizona (especially Pinal
County) grew denser, and eastern and
southern Arizona lost ground, relative-
ly speaking. In Maricopa County, the
East Valley continued its upward
march, but the far northwest and
southwest parts of the Valley are what
really took off.

The ideal population of a legislative
district is 213,067 residents. That
means Mohave County and Yavapai
County cach fall just short of such an
ideal. It also means Pinal County’s pop-
ulation makes one and three fourths of
a district; Chandler, Scottsdale, and Glendale
all have populations exceeding a full district,
though not by much; and Gilbert barely
misses a full district.

These all are interesting developments,
and may carry some weight when the line-
drawing process begins, given the Arizona
Constitution’s requirement that in drawing
district lines the IRC to the extent practica-
ble “shall use ... city, town and county
boundaries.”® When all is said and done,
however, the 800-pound gorilla remains
Maricopa County, the population of which
fills out nearly 18 districts.

Arizona’s population explosion entitles it
to one more seat in the U.S. House of
Representatives, making a delegation of
nine members. This redistricting cycle, the
ideal population of a congressional district
in Arizona is 710,224. The 2002 congres-
sional-district map had two districts with
Latino majorities, seats currently held by
Representatives Ed Pastor and Raal
Grijalva. The legislative map had eight

www.azbar.org/AZAttorney

Latino-majority districts. Arizona’s Latino
population, however, has bulged in the last
10 years, rising from 25.3 percent to 29.6
percent of the state’s population.

Section 5 of the Voting Rights Act
(VRA)’ prohibits any decrease in the num-
ber of Latino-majority districts. The more
intriguing questions are whether VRA sec-
tion 2 requires the IRC to draw a third
Latino-majority congressional district or
nine or ten Latino-majority legislative dis-
tricts. This will likely be one of the first
major challenges confronting the newly
appointed IRC, which has already begun
the process of drawing Arizona’s new con-
gressional and legislative district lines. IRC
will have to answer these questions before it
submits its maps to the Department of
Justice for VRA pre-clearance.

Representatives, followed by the minority
leader of the House, the President of the
Senate, and the minority leader of the
Senate."* Then, by majority vote, the four
appointed commissioners select the fifth
commissioner from the remaining candi-
dates in the nomination pool; that person
serves as IRC chair.”?

The Arizona Constitution permits no
more than two members of the IRC to be
from the same political party and requires
that the fifth commissioner not be regis-
tered with any party represented on the IRC
at the time of appointment.” Candidates
must demonstrate a commitment to per-
forming the IRC’s charge “in an honest,
independent and impartial fashion and to
upholding public confidence in the integri-
ty of the redistricting process.””” All IRC

The proponents of Proposition
106 argued that this new system

would remove partisan politics
from the redistricting process.

Overview of Redistricting
Arizona has not always drawn its legislative
districts every 10 years. There was a time
when the county boards of supervisors drew
districts for state representatives every two
years based on the gubernatorial vote in the
preceding general election (governors had
two-year terms then.) State senators were
clected at large from each county, with a
fixed number of seats per county. The
advent of the one-person, one-vote rule
changed all that, and led to decennial redis-
tricting in Arizona.

In drawing district lines, the IRC exer-
cises a power previously delegated to the
Arizona Legislature."! The IRC consists of
five volunteer commissioners appointed in a
manner designed to assure diversity in polit-
ical party affiliation and county of resi-
dence.” The Commission on Appellate
Court Appointments nominates candidates
for the IRC,” and commissioners are then
appointed from this pool of candidates by
the Speaker of the Arizona House of

members must be registered Arizona voters
who have been “continuously registered
with the same political party or registered as
unaffiliated with a political party for three or
more years immediately preceding appoint-
ment.”"

The sole task of the IRC is to “establish
congressional and legislative districts.”"* The
Arizona Constitution directs the IRC to
complete its task in four phases.*® During
phase one the IRC must create districts of
equal population in a grid-like pattern
across the state. In phase two the IRC
adjusts the grid “as necessary to accommo-
date” six listed goals:

A. Districts shall comply with the United
States Constitution and the United
States voting rights act;

B. Congressional districts shall have equal
population to the extent practicable, and
state legislative districts shall have equal
population to the extent practicable;

C. Districts shall be geographically com-
pact and contiguous to the extent
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Ll ' practicable;

D. District bound-
aries shall respect
communities of

: interest to the

Re St cting extent practicable;

Fight E. To the extent
practicable,
district lines shall use visible geographic
features, city, town and county bound-
aries, and undivided census tracts;

F. To the extent practicable, competitive
districts should be favored where to do
so would create no significant detriment
to the other goals.”!

During this phase the IRC may use party
registration and voting history data to test
maps for compliance with these goals. In
phase three, the IRC advertises draft maps
of the legislative and congressional districts
drawn during the initial phases and takes
public and legislative comment for 30 days.
Finally, in phase four, the IRC establishes
final district boundaries and certifies the
new districts to the Secretary of State.”

Many Arizona political subdivisions also
will need to draw new electoral maps. This
includes all counties for supervisor districts,
all cities that elect council members from
districts, and certain school districts. These
jurisdictions are not subject to Proposition
106. They nonctheless must follow the
same federal criteria—one-person, one-vote
and the VRA—that apply to the IRC.

Equal Protection and the
One-Person, One-Vote Rule
The primary requirement set by the United
States Constitution for redistricting is the
one-person, one-vote rule.” The Fourteenth
Amendment also prohibits racial or other
invidious discrimination, but we take up dis-
crimination primarily under the VRA analysis.

For legislative districts, until the last
decade, a presumption of compliance with
the Fourteenth Amendment’s one-person,
one-vote requirement was made if the vari-
ance from the ideal among districts did not
exceed 10 percent.”* An even greater devia-
tion than 10 percent could be made if the
state can prove a compelling need for the
variation.”

In 2004, a three-judge panel, summari-
ly affirmed by the Supreme Court, cast
doubt on the continuing validity of the 10-
percent presumption. The panel found that
any deviation from absolute equality
among legislative districts must be justified
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by legitimate state interests, and held that
“where population deviations are not sup-
ported by such legitimate interests but,
rather, are tainted by arbitrariness or dis-
crimination, they cannot withstand consti-
tutional scrutiny.”?* However the issue
is resolved under the Fourteenth
Amendment, Proposition 106 requires
state legislative districts to “have equal
population to the extent practicable,” and
thus may require greater equality among
legislative  districts than does the
Fourteenth Amendment.”

The equalization rule is stricter for con-
gressional districts. Art. I, § 2, of the
United States Constitution requires mathe-
matical equality of population among con-
gressional districts, if possible. If that is not
possible, it requires substantial justification
for any deviation from precise equality.”

The rules regarding population equality
have been settled for more than a genera-
tion.”” What has not yet been settled is what
populations must be equalized. Does equal
protection require equalization among dis-
tricts of eligible voters, voting age residents,
or all residents, regardless of age, whether
here legally or whether they have a disabili-
ty such as a felony conviction preventing
them from voting? For its part, the Census
Bureau counts all persons residing within a
state, irrespective of whether such persons
reside legally within the United States or
the particular state, or are children, felons,
or others not entitled to vote.

Thus, registered voters residing in a dis-
trict overrepresented by persons not cligi-
ble to vote will have more heft behind their
votes if it is actual population that must be
equalized. The United States Supreme
Court has not yet explicitly resolved this
issue. The Fourth, Fifth and Ninth Circuits
all have approved the use of actual popula-
tion, as opposed to voter-age population,
for purposes of satistying the one-person,
one-vote requirement of equal protection
under the Fourteenth Amendment.* This
stands in contrast, however, with the
Department of Justice’s voting-rights
review, where, as developed below, super-
majorities of minority-eligible voters may
be required to satisfy the VRA.

The Voting Rights Act:
Section 5

VRA Section 5% applies “only to proposed
changes in voting procedures.”” If no
changes are made in voting procedures, the
VRA is not invoked. Because Arizona must

redistrict every 10 years with the new cen-
sus, Arizona must comply with the VRA
when it redistricts.

Arizona is a “covered jurisdiction”
under VRA Section 5, and 28 C.F.R., Part
51, App., and therefore the IRC must sub-
mit its redistricting plans to the Attorney
General for preclearance under the VRA
before they can become effective.

Section 5 voting-rights review entails a
two-step process.” First, the “bench-mark”
plan must be identified.* Second, the pro-
posed redistricting plan must be compared
to the bench-mark plan to determine
whether the proposed plan “causes a retro-
gression in minority voting strength.”®
The bench-mark plans are the plans cur-
rently in effect—that is, the congressional
plan precleared in 2002 and the legislative
plan precleared in 2003.%¢

To determine whether a plan is retro-
gressive, a court looks at whether it was
adopted with a retrogressive intent, and if
not, whether it nonetheless has a retrogres-
sive effect.” The agency submitting a pro-
posed redistricting plan has the burden of
proving voting-rights compliance.® DO]J
uses several factors to evaluate a proposed
redistricting plan. These include racial ger-
rymandering, denying or abridging the
right to vote of minority citizens, reducing
minority voting strength, fragmenting
minority voters among different districts,
or concentrating minority voters in one or
more districts.” In redistricting jargon,
these defects are known as retrogression,
diluting and packing.

Given Proposition 106’s requirements
regarding population equality and the use
of the neutral criteria of compactness, con-
tiguity and communities of interest,*
DOJ’s focus in determining whether to
preclear any proposed Arizona plan likely
will center on retrogression, packing, and
dilution.

The 2001 experience was bumpy. The
IRC submitted its congressional and leg-
islative redistricting plans to DOJ for pre-
clearance. In 2002, DOJ precleared the
IRC’s congressional plan but rejected its
legislative plan.*" That left Arizona without
a legislative plan going into the 2002 pri-
mary clection. Legislative candidates had
no idea of the shapes of the districts they
would be able to run in, and thus faced dif-
ficulty in collecting nominating-petition
signatures. Ultimately, a three-judge dis-
trict court approved an emergency plan of
its own to get Arizona through 2002.*The
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IRC continued work-
ing on its own legisla-
tive plan and
approved an alterna-
tive on August 14,
Redistricting >’>" DO pre
Fight cleared this plan in
2003, and it is the

plan currently in effect.*

What caused DOJ to reject the IRC’s
initial legislative plan? In its May 20, 2002,
rejection letter, DOJ identified the bench-
mark plan as the Legislature’s 1992 plan
that was pre-cleared by DOJ,* and found
that the IRC plan retrogressed from the
bench-mark by three districts. In contrast,
the IRC argued its plan created 10 Latino-
majority districts, an increase of two.

What explains such a variance in posi-
tions?

Taking a practical view, DO]J focused
on districts with voting-age minority pop-
ulations sufficiently high to assure the
clection of minority-choice candidates. In
contrast, the IRC seemed to focus on cre-
ating districts of minority voting-age pop-
ulations slightly more than 50 percent.
DOJ implicitly took the position that
supermajorities of minority voting-age
populations were required to avoid retro-
gression. At a minimum, DOJ found that
the IRC failed to carry its burden of prov-
ing no retrogression.

The practical take-away from the DO]J
rejection letter is that a redistricting plan
needs supermajorities of minority voters to
prove no retrogression in a minority
group’s ability to elect a similar-sized rep-
resentation in the Legislature compared to
what existed in the bench-mark plan. The
trick is to figure out just enough of a super-
majority percentage to avoid retrogression,
while at the same time not packing Latinos
into districts.

This task is made even harder to
accomplish by Proposition 106’s mandate
that the IRC start phase 1 of the redis-
tricting process with a grid-like plan of dis-
tricts of equal population and without any
regard for incumbency or voter registra-
tion figures.* Thus, the “clean slate”
required by Proposition 106 is bound to
put the initial map at variance from the
bench-mark plan. As a three-judge panel
commented, “The IRC’s compliance with
this demand resulted in new districts with
lines that were drastically different from
their predecessors and created from por-
tions of many benchmark districts.”*
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Fortunately, the VRA looks at the over-
all plan. As a result, as DOJ acknowledged
in the rejection letter, where a plan retro-
gresses in one area, it can make up for it by
adding majority-minority districts else-
where in the plan. Thus, whether a plan
retrogresses is judged by viewing the plan
as a whole.

The Voting Rights Act:
Section 2

Section 2(a) of the Voting Rights Act
restates the Fifteenth Amendment’s prohi-
bition on voting qualifications or prerequi-
sites to voting by the government that
result in the denial or abridgement of the
right to vote on account of race or color.*
Subsection (b)* provides:

A violation of subsection (a) of this
section is established if, based on the
totality of circumstances, it is shown
that the political processes leading to
nomination or election in the State or
political subdivision are not equally
open to participation by members of
a class of citizens protected by subsec-
tion (a) of this section in that its mem-
bers have less opportunity than other
members of the electorate to partici-
pate in the political process and to
elect representatives of their choice.
The extent to which members of a
protected class have been elected to
office in the State or political subdivi-
sion is one circumstance which may be
considered: Provided, That nothing in
this section establishes a right to have
members of a protected class elected in
numbers equal to their proportion in
the population.

The United States Supreme Court has
devised a multi-part analysis to determine
whether a redistricting plan violates section
2. First is the Gingles test, which itself has
three prongs. That is, whether:

1. the racial group is sufficiently large and
geographically compact to constitute a
majority in a single-member district,

2. the racial group is politically cohesive,
and

3. the majority vot[es] sufficiently as a
bloc to enable it ... usually to defeat
the minority’s preferred candidate.”

If this test is satisfied, a court’s atten-
tion turns to whether the map drawers

intended to racially gerrymander the map’s
districts. For this purpose, a court looks at
compactness, because it is difficult to ger-
rymander a compact district. There is no
precise rule for compactness, and the
inquiry takes into account such factors as
maintaining communities of interest and
traditional boundaries.™

If a district fails the Gingles test and is
found not to be compact, a court next
applies the totality-of-the-circumstances
test.”> That involves consideration of the
following non-exclusive set of factors:

¢ The history of voting-related discrimi-
nation in the state or political subdivi-
sion;

¢ The extent to which voting in the elec-
tions of the state or political subdivi-
sion is racially polarized,

* Whether the state or political subdivi-
sion has used voting practices or proce-
dures that tend to enhance the oppor-
tunity for discrimination;

® Whether minority group members bear
the effects of past discrimination in
areas such as education, employment
and health that hinder their ability to
participate effectively in the political
process;

* Whether members of the minority
group have been elected to public
office in the jurisdiction;

* The use of overt or subtle racial appeals
in political campaigns;

¢ The extent to which elected officials
have been unresponsive to the particu-
larized needs of the members of the
minority group; and

¢ The policy underlying the state’s or
political subdivision’s use of the con-
tested practice or structure.*

Last, and of particular importance to
Arizona, given the increase of Arizona’s
Latino population from 25.3 percent to
29.6 percent, nearly a third of Arizona’s
total population, is whether the number of
districts in which the minority group forms
an effective majority is roughly proportion-
al to its share of the population in the rele-
vant area.”* This raises the questions of
whether, to satisfy VRA Section 2, the IRC
must draw three Latino-majority congres-
sional districts or nine or ten Latino-major-
ity legislative districts. The pure numbers
suggest IRC should, but it first must work
through the Gingles, compactness, and
totality-of-the-circumstances tests before
getting to population percentages.
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The Neutral Criteria:
Compactness, Contiguity
and Communities Of Interest
After satisfying the requirements of popula-
tion equality and the VRA, the IRC takes
up the “neutral criteria” of compactness,
contiguity and communities of interest.”®
Courts are fond of these concepts, for they
form a restraint on political gerrymander-
ing.* Courts have defined compactness and
contiguity as follows:

“Compactness” refers to length of the
district’s borders. The shorter the dis-
tance around the district, the more
compact the district. “Contiguity”
refers to the geographic connection
uniting the entirety of a district. A dis-
trict that is geographically separated is
not contiguous.”’

Communities of interest represent “distinc-
tive units which share common concerns
with respect to one or more identifiable

Plaintiffs argued that the IRC had a
duty to define these concepts and establish
rules for their application. Otherwise, any
map drawn by the IRC necessarily would
result in unequal application of their
requirements.® The trial court agreed, and
enjoined the plan. The Court of Appeals,
however, rejected the argument and
deferred to the IRC’s judgment.”

Later, the Arizona Supreme Court held
that, owing to the inherent political nature
of the evaluation of compactness, contigu-
ity and communities of interest, it would
limit judicial review to two issues: whether
the IRC considered these factors in its
map-drawing;* and if so, whether “the
party challenging the redistricting plan
demonstrated that no reasonable redis-
tricting commission could have adopted
the redistricting plan at issue.”*

The conclusion to be drawn from all
this is that the neutral criteria can form a
shield to defend a plan, but they do not
forge a sword to strike at it.

Does equal protection require
equalization among districts

of eligible voters, voting age
residents, or all residents?

features such as geography, demography,
ethnicity, culture, socio-economic status or
trade.”®*

The Fourteenth Amendment does not
require use of the neutral criteria.”
Nonetheless, in Proposition 106, Arizona
voters constitutionalized the neutral crite-
ria for purposes of drawing Arizona con-
gressional and legislative redistricting plans.
In their wisdom, however, the voters did
not define the meaning of compactness,
contiguity or communities of interest, and
they devised no standards for the use of
these concepts in district map drawing. The
lack of constitutional definitions of these
terms and standards for evaluating them
formed the basis of opposition to the IRC’s
legislative plan adopted on August 14,
2002, for the 2004 election and the rest of
the decade.
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Competitiveness
The last of Proposition 106’s criteria is
competitiveness. As with the neutral crite-
ria, Proposition 106 does not define the
meaning of competitiveness. Judicial
review accordingly is circumscribed, as
with the neutral criteria, and is limited to
whether the IRC considered the goal pro-
cedurally in its deliberations.®* If so, the
IRC’s decision will be upheld unless no
rational person could have reached such a
decision.®

As noted above, the Court of Appeals
found this criterion to be subordinate to
the other stated goals,” but the Arizona
Supreme Court declined to describe the
relationship of competitiveness to the
other Proposition 106 goals so starkly,”
and it obviously gets the last word.”® The
Supreme Court explained how competi-

tiveness fits in relation to the other goals,
as follows:

The constitution directs the
Commission to favor competitiveness
when doing so is practicable and will
not cause “significant detriment” to
the other goals. Id. art 4, pt. 2, §
1(14)(F). ... The direction that com-
petitiveness should be favored unless
one of two conditions occurs does
not, contrary to the Commission’s
assertion, mean that the competitive-
ness goal is less mandatory than the
other goals, can be ignored, or should
be relegated to a secondary role. The
constitutional language means what it
says: The Commission should favor
creating more competitive districts to
the extent practicable when doing so
does not cause significant detriment
to the other goals.”

County, City and School
District Redistricting

The primary limitations on the map draw-
ing for districts below the state level are
the Fourteenth Amendment’s one-per-
son, one-vote requirement, and the
VRA.W)

County supervisors are elected from
districts, and A.R.S. § 11-212 requires the
board of supervisors to redraw superviso-
rial districts no later than December 1 of
the year in which the Census Bureau
releases its results. This statute allows the
board a leeway of up to 10 percent vari-
ance in population among districts. It
allows the board to redraw the maps “as
often as deemed necessary between each
United States decennial census.” By char-
ter or ordinance, several Arizona cities,
including Phoenix, also elect council
members from districts.

Most school board members are elect-
ed at large, but Arizona law recognizes
two exceptions.

First, AR.S. § 15-431 allows a district
with a minority population exceeding 25
percent to switch from an at-large to a sin-
gle-member-district system. Phoenix
Union has done so. Second, A.R.S. § 15-
393 requires a joint technical district to
adopt a single-member-district election
system, although the same statute vests
authority in the governing boards of the
school districts forming the district to
adopt an alternative plan.
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