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New guidance under the early retiree reinsurance program 

provides welcome flexibility

By Edward I. Leeds & Clifford J. Schoner

August 11, 2011

The U.S. Department of Health and Human Services has issued additional guidance on how a plan sponsor can demonstrate that it is not using 

reimbursements received under the Early Retiree Reinsurance Program as general revenue by maintaining the level of its contributions to the plan.
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into trends in benefits management.

The ERRP was established under the Patient Protection and Affordable Care to encourage plan sponsors to maintain health coverage for employees 

who retire before they become eligible for Medicare. It provides partial reimbursement for the benefits paid to early retirees under a plan.

When HHS implemented the ERRP, it made statements that fueled concerns about how narrowly it would interpret the “maintenance of 

contribution” requirement. It soon became clear that HHS would be reconsidering those statements, and the new guidance offers a flexible approach 

to compliance.

The new rule provides guidance on a number of subjects:

Baseline year. Plan sponsors are required to maintain their level of contributions for health benefits relative to a baseline year. The new 

guidance allows a plan sponsor to choose from a range of baseline years that include: (i) the plan year that most recently ended before the plan 

sponsor submitted its ERRP application, (ii) that plan year combined with up to four of the immediately preceding plan years (the average  

of the contributions for those years will be taken), or  

(iii) a plan year ending after June 1, 2010, for which the budget was finalized (or the applicable collective bargaining agreement, if any, was 

ratified) before  

June 1, 2010. 

•

Measurement of contributions. In circumstances where a plan sponsor cannot determine with certainty the extent to which its 

contributions under a plan fund health benefits, the plan sponsor may use any reasonable methodology to estimate the contribution. 

•

Comparison methodologies. The guidance also allows plan sponsors considerable flexibility in determining how to compare current 

contributions, net of any ERRP reimbursements, to contributions in the baseline year. The comparison may be based on total dollars or per 

capita dollars. It may alternatively be based on the ratio of dollars spent by the plan sponsor to the dollars spent by both the plan sponsor and 

participants, or the per capita average of that ratio. Purely self-funded plans may refer to the amount set aside for the payment of health 

benefits, for example, in a VEBA, even if it is not all spent in a year. 

•

Years when requirement must be met. The rules require plan sponsors to meet the maintenance of contribution requirement in plan 

years for which it receives a reimbursement, in which it receives a reimbursement, and during which it applies a reimbursement for a 

permitted purpose (to offset increases in the plan sponsor's contributions toward health benefits or to reduce costs incurred by participants 

under the plan). The new guidance does not set a limit on how far in the future a reimbursement may be applied. 

•



If a plan sponsor does not comply with the approaches identified in the regulations, it may demonstrate compliance with the maintenance of 

contribution requirement in other ways. Given the flexibility of the new rules, we expect that most plan sponsors will find that the new rules support 

positions that they have taken to comply with the maintenance of contribution requirements under the ERRP. Still, plan sponsors should confirm 

that they are compliant and be prepared to justify their approach on audit.

If you have questions regarding these regulations, please contact Edward I. Leeds, counsel, at 215.864.8419 or leeds@ballardspahr.com, or 

Clifford J. Schoner, of counsel, at 215.864.8626 or schonerc@ballardspahr.com.

No part of the content contained herein may be transmitted, redistributed, copied, stored, downloaded, abstracted, disseminated, circulated or 

included as part of any other service or product. For all permissions, please contact Godfrey R. Livermore at 212-803-8351, 

godfrey.livermore@sourcemedia.com. 

 

•

•

•

•



About Us  |  Contact Us  |  Privacy Policy  |  Site Map

© 2011 Employee Benefit News and SourceMedia, Inc. All rights reserved. 

SourceMedia is an Investcorp company. 

Use, duplication, or sale of this service, or data contained herein, is strictly prohibited.


	http___ebn.benefitnews.com_news_retirement-health-coverage-earl

