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ENFORCEMENT TRENDS AND WHAT TO DO 
By Henry E. Hockeimer, Jr., Partner, Ballard Spahr LLP 

Recent Trends in Managing White Collar Issues 

International Focus 

We are seeing an increase in extraterritorial criminal law enforcement. As businesses now routinely transact 
business abroad, law enforcement is monitoring those transactions with a watchful eye. An obvious 
example is enforcement of anti-corruption/anti-bribery laws, which is not solely within the province of US 
law enforcement under the Foreign Corrupt Practices Act (FCPA). Indeed, many other countries have 
passed similar anti-corruption/anti-bribery legislation in recent years. Some observers even believe aspects 
of other countries’ legislation are more draconian than the FCPA.  
 
However, it is not just FCPA enforcement that highlights the global reach of US criminal laws. We also are 
seeing international monetary transactions come under scrutiny. For example, the Department of Justice 
(DOJ) has been very active in reviewing tax shelter structures. 
 
This new era of “the world is flat” criminal law enforcement requires a company to insert an extra layer (or 
more) of diligence when evaluating the propriety of its transactions. Not only should a company be aware of 
US laws and their possible application to foreign transactions, but also other nations are becoming more 
collaborative with US law enforcement and more sophisticated in passing their own laws that may have 
applications to particular business dealings.  
 
Targeting Individuals 

Deputy Attorney General Sally Yates recently spoke of greater efforts to charge individuals—and not just 
corporations—for white collar criminal violations. Her remarks, later memorialized in what has become 
known as the “Yates Memo,” listed factors the DOJ will evaluate in assessing a company’s cooperation in a 
criminal investigation. According to the Yates Memo, a key factor that will be stressed is whether the 
company “gives up” individuals involved in possible wrongdoing.  
 
It will take a bit of time for the dust to settle to understand the true impact of the Yates Memo. Will things 
really change regarding efforts to charge individuals? Or is this simply lip service to Congress and judges who 
question why only companies are being charged at the exclusion of individuals? At a minimum, companies 
should be aware that how they handle individual employees during the course of an internal investigation (i.e., 



 

 

employment status, providing separate counsel, and providing evidence of employee misconduct to 
investigators) potentially impacts the company’s fate in a government investigation.  
 
It also is critically important for attorneys to know who it is they represent. While it seems to be a simple 
proposition on its face, both lawyers and the employees with whom they speak during internal investigations 
get tripped up by this too often. Company counsel represents the company—not any individuals. 

 
Risk Mitigation 

It is difficult to single out any particular industry as more—or less—likely to face a possible white collar issue. 
Prosecutors, regulators, and investigating agencies are becoming more sophisticated in identifying possible 
wrongdoing. The old adage of “follow the money” can, however, be instructive in possibly forecasting trends in 
regulatory enforcement. The amount of federal money poured into health care makes it a prime target. Whether 
it is health care providers (Medicare/Medicaid billing issues), pharmaceutical companies (off-label issues and 
improper relationships with doctors), or medical device manufacturers, the colossus that is the American health 
care industry will continue to receive the attention of regulators.  
 
The financial services industry also is in the crosshairs. In addition to the SEC and FINRA, the Consumer 
Financial Protection Bureau (CFPB) is a new—yet increasingly aggressive—regulator. The CFPB focuses on 
banks, credit unions, debt collectors, mortgage servicers, and many other financial services companies. Its 
reach is broad and its staff aggressive. While there have been congressional efforts to rein in the CFPB, the 
present reality is that it is active and companies must be aware of its oversight and investigatory powers.  
 
A good start in mitigating risks is a robust compliance program. A program that prevents issues from 
occurring always will be cheaper than cleaning up problems after they occur. Particularly in the FCPA space, 
maintaining a strong compliance function has taken on added meaning with the creation of the Compliance 
Counsel position in the DOJ’s Fraud Section in November 2015. Hui Chen, the new compliance czar, will 
review compliance programs with prosecutors as one of several factors considered when deciding whether to 
bring criminal charges against a company. Ms. Chen also will advise prosecutors on what types of remedial 
measures are needed as part of a settlement with DOJ. 
 
 
 


