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On April 22, the Consumer Financial Protection Bureau, under
acting Director Russell Vought, issued a significant final rule
reshaping the agency's approach to fair lending enforcement under
the Equal Credit Opportunity Act and Regulation B.[1]

While early commentary has been sharply divided, a closer reading
of the final rule itself reveals a thoughtful and disciplined effort to
realign enforcement with statutory text, evidentiary rigor and Alan Kaplinsky

practical compliance realities.

This development is particularly important for banks, fintechs and other consumer
financial services providers navigating increasingly complex regulatory expectation,
especially in an era of rapid technological change and expanding use of algorithmic
underwriting.

The CFPB published a notice of proposed rulemaking on Nov. 12, 2025.[2] The comment
period ended on Dec. 15, and it has been reported that more than 64,000 comments were
received. The amended rule becomes effective on July 21.

A Shift From Expansive Theories to Statutory Anchoring

At its core, the final rule narrows the CFPB's reliance on expansive theories of liability that,
while well-intentioned, often stretched beyond the clear language of ECOA.

Most notably, the rule eliminates the agency's prior reliance on certain analytical tools
used to identify unintended bias, particularly those grounded in broad disparate impact
theories untethered to demonstrable causation. In doing so, the CFPB emphasizes a return
to:

o Text-based enforcement grounded in ECOA,;
o Clearevidentiary standards for proving discrimination; and

e Predictable compliance expectations for regulated entities.

For industry participants, this represents a meaningful course correction. The prior
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framework often created uncertainty, where lenders could face scrutiny even in the
absence of intentional discrimination or clearly defined statutory violations.

Important Limitation: No Change to the Fair Housing Act

The practical effect of eliminating disparate impact under ECOA and Regulation B should
not be overstated. The final rule does not amend or affect the FHA.

Under Texas Department of Housing and Community Affairs v. Inclusive Communities

Project Inc., the U.S. Supreme Court held in 2015 that disparate impact claims remain
cognizable under the FHA.

That decision remains controlling law, even though the U.S. Department of Housing and
Urban Development, the agency with responsibility for interpreting and enforcing the FHA,
has proposed to repeal a regulation it promulgated long ago about how to detect violations
of the FHA by using disparate impact.[3]

Because the FHA applies broadly to loans secured by residential real estate — including
first-lien mortgages, subordinate-lien loans, refinancings, home equity loans and other
credit secured by residential real estate, regardless of whether the proceeds are used to
purchase the property, the continued availability of disparate impact under the FHA
substantially limits the practical reach of the CFPB's ECOA revision in the mortgage
market.

Accordingly, the most significant effects of the CFPB's change are likely to be felt in areas
outside the FHA's scope, including:

¢ Unsecured consumer lending;

e Credit card lending;

e Auto finance not secured by real estate;

e Personalloans;

e Loans secured solely by personal property; and

¢ Certain small business or commercial-purpose credit not tied to residential real
estate.

In short, for many residential mortgage lenders, disparate impact risk remains very much
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alive through the FHA.

No Change to State Laws

Itis also important to recognize that the CFPB's final rule affects only federal ECOA and
Regulation B enforcement; it does not alter state anti-discrimination statutes or regulations
that continue to recognize disparate impact as a basis for liability.

Most notably, New Jersey recently adopted comprehensive regulations under the New
Jersey Law Against Discrimination, expressly providing that disparate impact theories apply
in financial lending, housing, employment and other contexts.[4]

Other states, including Massachusetts, California, New York and Illinois, have robust state
civil rights or fair lending regimes under which regulators and attorneys general may
continue to pursue effects-based discrimination theories. As a result, creditors operating
on a multistate basis should not view the CFPB's rule as eliminating disparate impact risk,
but rather as shifting much of that risk to the state level.

Reframing Discouragement Liability

The final rule also addresses one of the more ambiguous and challenging aspects of fair
lending enforcement: claims that lenders discouraged applicants on a prohibited basis,
e.g., race, gender or national origin.

Historically, discouragement claims posed compliance difficulties because they could be
inferred from subjective or indirect evidence, such as marketing practices, customer

interactions, branch placement decisions, outreach strategies or statistical disparities.

The CFPB's revised approach raises the bar for such claims by:

Requiring more concrete and demonstrable evidence of discouragement;

Focusing more heavily on spoken or written words, including visual images;

Limiting reliance on speculative or attenuated inferences; and

Providing greater clarity on what constitutes actionable conduct.

This refinement is likely to be welcomed by compliance professionals, who have long



struggled to translate broad discouragement standards into operational controls.
Impact on the Seventh Circuit's Townstone Decision
The final rule also has important implications for CFPB v. Townstone Financial

Inc., decided by the U.S. Court of Appeals for the Seventh Circuit in 2024. In that case, the
Seventh Circuit accepted the CFPB's argument that Regulation B's discouragement

provisions could reach prospective applicants who had not yet submitted a formal
application for credit.

That holding relied heavily on the prior regulatory definition of "applicant" and the broader
scope of discouragement embedded in former Regulation B.

By revising the definition of "applicant" and narrowing discouragement liability, the CFPB
appears to have substantially undercut the regulatory foundation of the Townstone
decision for future cases.

While an agency cannot literally overrule a judicial opinion, the amended regulation
effectively supersedes the prior interpretive basis on which Townstone was decided.

As a result, Townstone may retain significance for conduct governed by the prior rule, but
its precedential force under the amended rule is likely sharply diminished.

Clarification and Refinement of Special Purpose Credit Programs

Another notable aspect of the CFPB's final rule is its treatment of special purpose credit
programs, or SPCPs, a long-recognized but historically underutilized feature of ECOA.

Under prior CFPB guidance and enforcement posture, creditors often faced uncertainty in
designing SPCPs intended to benefit economically or socially disadvantaged groups. While
ECOA expressly permits such programs, ambiguity around eligibility criteria,
documentation requirements and potential fair lending scrutiny had a chilling effect on
broader adoption.

The final rule addresses this uncertainty by refining and narrowing the regulatory language
governing SPCPs, with several key changes described below.

More Defined Eligibility Parameters


https://www.law360.com/articles/1857402/7th-circ-revives-cfpb-s-lender-redlining-suit-
https://www.law360.com/agencies/u-s-court-of-appeals-for-the-seventh-circuit

The rule places greater emphasis on clearly articulated, evidence-based criteria for
identifying the class of persons the program is intended to benefit. Creditors are
encouraged to rely on objective, documented data, such as income levels, geographic
indicators or other demonstrable measures of disadvantage, rather than broader or more
generalized categorizations.

Enhanced Documentation Expectations

While SPCPs remain permissible, the rule clarifies that creditors must maintain robust,
contemporaneous documentation supporting the program's purpose, structure and
ongoing justification.

Tighter Nexus to Statutory Language

The CFPB aligns its interpretation of SPCPs more closely with the text of ECOA, reinforcing
that such programs must be carefully tailored and not serve as open-ended or loosely
defined initiatives.

Reduced Reliance on Informal Guidance

The final rule moves away from prior, more expansive interpretive guidance that some
stakeholders viewed as creating safe harbors.

From an industry perspective, these changes may initially introduce a higher degree of
discipline in SPCP design and administration. However, they also offer greater legal clarity
and defensibility.

Compliance Benefits: Certainty, Consistency and Innovation

For financial institutions and fintech companies, the practical implications of the final rule
are substantial.

Greater Regulatory Certainty

By narrowing enforcement to well-defined statutory boundaries, the rule reduces ambiguity
and the risk of unpredictable supervisory findings.



Improved Risk Management

Compliance programs can now be more precisely calibrated to identifiable legal standards,
rather than evolving enforcement theories.

Support for Responsible Innovation

As Al and machine learning become more prevalent in credit underwriting, the prior
emphasis on disparate impact created tension between innovation and compliance. The
new ECOA framework allows institutions to:

¢ Deploy advanced models with greater confidence;
¢ Focus on actual discriminatory outcomes rather than theoretical ones; and

e Continue investing in data-driven credit expansion.

That said, lenders involved in residential real estate lending must still account for FHA
disparate impactrisk.

A Measured Approach to Fair Lending Enforcement

Importantly, the final rule does not eliminate fair lending enforcement. Rather, it refocuses
it.
The CFPB retains robust authority to pursue:

e [ntentional discrimination;

e Clearviolations of ECOA and related statutes; and

e Practices that demonstrably disadvantage protected classes where otherwise
authorized by law.

What changes is the methodology — shifting from broad, effects-based theories to a more
disciplined, evidence-driven ECOA framework.

Broader Policy Context

The rule reflects a broader policy perspective within the Trump administration, favoring:



e Regulatory restraint;
o Clearrules over flexible standards; and

o Deference to statutory text rather than agency interpretation.

Sharp Criticism From Consumer Advocates

Notwithstanding the CFPB's effort to ground the final rule more firmly in statutory text and
evidentiary rigor, the rule has drawn forceful criticism from prominent policymakers and
consumer advocacy organizations.

Leading the opposition, Sen. Elizabeth Warren, D-Mass., has characterized the rule as a
fundamental weakening of fair lending protections.

Similarly, the National Consumer Law Center has raised concerns that the revised
approach could significantly curtail enforcement in cases where discrimination manifests
through neutral policies with disproportionate effects.

Other consumer advocacy groups have echoed these concerns, warning that:

e The elimination of certain analytical tools may limit regulators' ability to detect
emerging patterns of bias, especially in algorithmic decision-making;

¢ Aheightened evidentiary threshold for discouragement claims could discourage
enforcement actions even where real-world access to credit is impaired; and

¢ The rule may shift too much risk onto consumers, requiring clearer proof of harmin
contexts where information asymmetries already exist.

Critics also point to the increasing use of artificial intelligence and complex underwriting
models, arguing that a reduced emphasis on effects-based analysis may make it more
difficult to identify unintended but consequential discriminatory outcomes embedded in
automated systems.

We anticipate that one or more lawsuits may soon be filed by consumer advocacy groups
challenging the validity of the amended Regulation B.

Key Takeaways
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The CFPB's final rule represents a significant recalibration of fair lending enforcement —
not a retreat from it. By eliminating certain tools used to detect unintended bias under
ECOA, the bureau is prioritizing clarity, causation and statutory fidelity.

The change does not alter disparate impact liability under the FHA for residential real-
estate-secured lending. The revised discouragement standard provides much-needed
guidance for lenders navigating customer interactions and marketing practices.

It's also important to note that the Townstone decision's relevance for future cases has
likely been substantially narrowed.

Financial institutions and fintechs stand to benefit from greater predictability, particularly
in unsecured and nonmortgage lending markets.

Conclusion

The CFPB's final rule marks a pivotal moment in the evolution of fair lending enforcement.
By grounding its approach more firmly in statutory text and evidentiary rigor, the bureau has
taken a step toward a more transparent and workable regulatory framework.

For industry participants, this is not merely a policy shift, it is an opportunity to align
compliance strategies with clearer rules while continuing to expand access to credit
through innovation and responsible lending practices.

If implemented thoughtfully, this recalibrated approach has the potential to strike a durable
balance between fairness, accountability and economic dynamism.

Alan S. Kaplinsky is senior counsel at Ballard Spahr LLP.

The opinions expressed are those of the author(s) and do not necessarily reflect the views
of their employer, its clients, or Portfolio Media Inc., or any of its or their respective
affiliates. This article is for general information purposes and is not intended to be and
should not be taken as legal advice.
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