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The right of confidentiality is usually lost when communications between
an attorney and client take place in the presence of a third party, or when
work product is shared with others.

However, legal counsel often argue that these communications and
materials remain protected due to the application of the common interest
doctrine — also referred to as the joint defense privilege. Some states do
not recognize the doctrine — and courts that do disagree about many of
its requirements.
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The Minnesota Supreme Court recently adopted the common interest

doctrine in Minnesota. Last month, in Energy Policy Advocates v. Ellison,[1] the court
reversed the Minnesota Court of Appeals, which found that the doctrine was inapplicable
since it was not recognized by law in Minnesota.

The decision leaves open issues, but is certainly a welcome result for lawyers in Minnesota.
Even the parties to the proceeding did not seriously dispute that the doctrine should be
recognized.[2]

Attorney-Client Privilege and Work-Product Doctrine

The concept of privilege is a fundamental cornerstone of the U.S. legal system. Certain
confidential communications between a client and his or her attorney are sacrosanct and
protected from disclosure.[3]

Indeed, the attorney-client privilege is one of the oldest and most venerable of all
privileges, and is codified by statute and protected by rule of court.[4] And a party's
documents and notes — including those of the parties' representatives and attorneys made
primarily in anticipation of litigation — are similarly protected under the work product
doctrine.[5]

In order to protect information from discovery and retain its character as privileged, the
information must be delivered to or by legal counsel for the purpose of giving or receiving
legal assistance, and be confidential — i.e., not divulged to a third party who is not counsel
or client.[6]

A voluntary disclosure of information and documents to a third party typically waives
privilege. The result of waiver is that the information becomes subject to discovery by
adversaries and potentially admissible at trial.

This being the case, great care should be used to ensure that thoughtful consideration is
given before sharing sensitive communications and information with third parties. The
challenge often becomes how best to provide the client the most effective and fullest
representation, and yet keep possibly game-changing materials out of an adversary's reach
through discovery.

The law has created a number of exceptions to the rule that the sharing of otherwise
privileged communications destroys privilege. Courts have recognized that there is often a



need for an attorney to include outside parties in discussions with the client and share
documents as part of an effective overall representation.

Nomenclature varies from one jurisdiction to another, but the objective remains the same:
avoiding the risk of waiver, and precluding a common adversary from discovering those
shared communications and materials.

Common Interest Doctrine

The commonplace and practical need for lawyers to be able to collaborate with other clients
who share a common legal interest cannot be understated. A joint defense privilege has
developed in most jurisdictions to allow one group of clients and their counsel to
communicate with another group of clients and their separate counsel.[7]

The common interest doctrine is not a separate privilege, but rather, a notable exception to
the general rule that disclosure or communications with or in the presence of third parties
destroys any attendant privilege. It can, however, be practically viewed as an extension of
the attorney-client privilege, and is often referred to as a joint defense privilege.

The doctrine allows separately represented parties with common legal interests to share
information with each other and their attorneys without having to disclose it to third
parties.[8]

Facts of Ellison

Energy Policy Advocates, a nonprofit national advocacy organization, submitted document
requests related to climate change litigation to the Office of the Attorney General. The
attorney general determined that the request produced no responsive nonprivileged public
data.

Energy Policy Advocates disputed the assertion of privilege, and commenced a lawsuit in
Ramsey County District Court under the Minnesota Data Practices Act, seeking to compel
the production of records that were retained. Specifically, Energy Policy Advocates sought
documents relating to the relationship between the Minnesota attorney general and an
outside group that was alleged to fund special attorneys general in order to advance climate
change positions.

The attorney general refused to produce documents requested. The parties' arguments
centered on the existence and scope of the common interest doctrine, as well as the
applicability of the attorney-client privilege to internal communications among attorneys in
public law agencies.[9]

The parties agreed to resolve the dispute through motion practice and a process for
categorizing documents, preparing a privilege log and identifying the attorney general's
justification for refusing to release requested documents. Certain documents were also
submitted for in camera review. The district court granted the attorney general's motion and
dismissed the case, triggering subsequent appeals.

Court of Appeals Finds Doctrine Inapplicable

The Minnesota Court of Appeals concluded that the district court erred in two fundamental
respects.[10]



First, the district court erred by applying the common interest doctrine to sanction the
records retention by the attorney general, because that exception to disclosure was not
recognized in Minnesota.[11] The court opined that it is solely within the purview of the
Supreme Court or the Legislature to undertake the task of extending existing law.[12]

Second, the Minnesota Court of Appeals found that the district court erred by finding the
attorney-client privilege to be applicable to internal communications among attorneys in
government agencies.[13]

The Court of Appeals decision was fundamentally based on the lack of recognition by
Minnesota law — statute, rule or precedent — of the applicability of the common interest
doctrine, a material distinction from the authority that exists in the state concerning the
applicability of the attorney-client privilege.

The decision prompted dozens of amici curiae to submit briefs urging for the adoption of the
common interest doctrine in Minnesota. According to an amicus brief submitted jointly by
the Minnesota Association for Justice, the Minnesota Defense Lawyers Association,

the Minnesota State Bar Association and the Minnesota Firm Counsel Group, the importance
of the issue to the legal profession and the uncertainty created by the Court of Appeals
decision created "deep and immediate concern."[14]

The attorney general petitioned the Minnesota Supreme Court for further review.
Supreme Court Recognizes Doctrine

The Minnesota Supreme Court reversed the decision of the Minnesota Court of Appeals. The
high court opined that the attorney-client privilege may apply to internal communications
among attorneys in public law agencies. The Supreme Court also ruled that Minnesota
should join the authority of nearly every state court and federal circuit court and formally
recognize the common interest doctrine.[15]

The court pronounced that the common interest doctrine applies in Minnesota, both to
attorney-client and work product-protected communications:

[W]hen (1) two or more parties, (2) represented by separate lawyers, (3) have a
common legal interest (4) in a litigated or non-litigated matter, (5) the parties agree
to exchange information concerning the matter, and (6) they make an otherwise
privileged communication in furtherance of formulating a joint legal strategy.[16]

The formulation articulated by the Supreme Court was intended to generally align the
requirements for the doctrine's applicability under Minnesota state and federal law.[17] The
desire to provide clarity to the legal community with respect to the contours of the
doctrine's applicability was evident from the court's opinion.

As articulated in the amicus brief quoted above, "'[a]n uncertain privilege, or one which
purports to be certain but results in widely varying applications by the courts, is little better
than no privilege at all.""[18] Public policy and the administration of justice are furthered by
guidance in the law that can be predictably relied upon, and thereby furthers the purposes
of the attorney-client privilege.[19]

The Minnesota Supreme Court articulated basic parameters for the application of the
common interest doctrine. Importantly, the mere existence of a common interest — or
common adversary — does not satisfy the common interest doctrine.
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The following general principles set forth in the court's decision frame the common interest
doctrine in Minnesota, and should be carefully considered before any disclosure to third
parties is made.[20]

Doctrine Requires Parties to Be Separately Represented

The common interest doctrine only applies where parties are represented by separate
lawyers. There can be no protection when an unrepresented party is part of the
communication.

However, the rule formulated by the Minnesota Supreme Court does not, by its express
terms, necessarily require the other attorney — or any attorneys, for that matter — be
actually party to the communication.

But there would be a serious risk of waiver by proceeding in a fashion where, for example,
clients directly communicate with one another without involving their counsel in those
communications. This would be particularly true if those communications did not implicate
the attorney's legal advice, work product or mental impressions.[21]

Doctrine Requires Sufficiently Common Interest

Courts disagree about the precise meaning of "common interest." Some cases indicate that
a common interest means an identical interest. Other cases permit something less than
identical interests to suffice for purposes of triggering common interest doctrine.

Some courts have even recognized that the doctrine may even be properly invoked
notwithstanding the fact that the parties have in some respects adverse interests.[22] This
is the better view, as privileged information shared between parties to mergers and other
business transactions should as a matter of policy be able to qualify for protection in
appropriate circumstances.[23]

The common interest doctrine generally does not apply where the participants merely have
common problems, or share a desire to succeed in a particular matter. There must be
sufficient commonality of legal interests.

The possibility of future discord between the parties should be irrelevant to the alignment of
their interests. As long as a common interest is shared at the time the agreement was
made, it is enough for the common interest doctrine to apply.

Parties should evaluate whether there are — or may in the future likely be — any issues on
which their legal interests diverge, prior to deciding to engage in otherwise protected
communications. The analysis should be made on an issue-by-issue basis to determine the
extent of the common legal interest and protections afforded.

Doctrine Limited to Legal Interests
The Minnesota Supreme Court made clear that the appropriate scope of the doctrine is
limited to only common legal interests. That limitation encompasses both common litigated

and nonlitigated legal interests.[24]

In other words, the common interest requirement in Minnesota recognizes the applicability
of the doctrine even in the absence of pending or anticipated litigation.[25] While the



validity of an assertion of protection might not be challenged until litigation arises,
Minnesota's formulation can protect communications that occur long before any litigation
begins — or is even expected.

The standard articulated by the Minnesota Supreme Court excludes purely commercial
interests, political interests or policy interests from the scope of protection by the common
interest doctrine. However, that is not to say that legal interests must be the only interest
the parties hold for the doctrine to apply.

Business or personal interests may be implicated. However, the legal nature of the
communications typically must predominate over other interests.

Doctrine Extends to Attorney Work Product

In recognizing the common interest doctrine in Minnesota, the court concluded that it also
extends to attorney work product.[26] Work product of counsel, in other words, need not be
disclosed if otherwise privileged and shared with those who are similarly aligned on a matter
of common interest.

Doctrine Does Not Require Written Agreement

The pronouncement by the Minnesota Supreme Court requires only that the parties agree to
exchange information with respect to the matter in which they have a common legal
interest. That agreement must exist before any disclosure is made to a third party. The rule
does not require the agreement to be memorialized in a written document.

Just as it is always sound practice to have a written engagement agreement to establish and
clarify any attorney-client relationship, a written agreement among the client groups and
their counsel is advisable, and aids in proving that there is a shared legal interest.
Importantly, the mere existence of an agreement — even one memorialized in writing —
does not alone assure protection for disclosed information and allow for unrestrained
sharing.

Doctrine Requires Coordinated Legal Strategy

A common interest alone does not ensure that the common interest doctrine will apply. The
specific communications at issue must be designed to further the formulation of a joint legal
strategy in order to be protected by Minnesota's articulation of the common interest
doctrine.

Doctrine Requires Communication Be in Furtherance of Interest

The communications must be made in furtherance of a joint legal strategy for the common
interest doctrine to apply. The common interest participants must actually be engaged in a
joint legal strategy and effort to further their common legal interests.

Doctrine Requires an Otherwise Privileged Communication

A threshold issue for determining the applicability of the common interest doctrine is
whether there exists an otherwise applicable and underlying attorney-client privileged
communication for the common interest doctrine to apply.[27]

The communication must in the first instance be intrinsically privileged to warrant



protection. A review of who specifically is included in the communication can often be fatal,
as the standard is appropriately high for communications that do not include counsel.

The "otherwise privileged" requirement for the application of the doctrine ensures that there
is a minimal infringement on the administration of justice. Since the underlying
communication is protected due to privilege, it would not be discoverable in the first
instance.

Doctrine Requires Asserting Party to Bear Burden of Proof

The party asserting the applicability of the attorney-client privilege or common interest
doctrine bears the burden of proving its applicability.[28] That party must be able to clearly
articulate the precise legal ties connecting the parties in order to successfully invoke
protection and the satisfaction of all required elements.

Courts will necessarily evaluate the sufficiency of any common interest claim on a case-by-
case, issue-by-issue basis to determine whether the parties were allied in a common legal
cause at the time the communications were made.

Implications of Supreme Court Decision

The adoption by the Minnesota Supreme Court of a general rule on the common interest
doctrine, and the guidance provided with respect to some of its boundaries, further the
public interest in the law governing the attorney-client privilege in Minnesota.

The state protects legal advice and other privileged communications shared to advance a
common legal interest without risking waiver of privilege. But the precise contours of the
common interest doctrine are not fully defined or settled, notwithstanding Ellison. Case-

specific issues and concerns not addressed in the decision will arise in varying situations.

A successful use of the common interest doctrine requires care, preparation and attention to
detail. Lawyers need to focus on the essential elements of the doctrine in order maximize
the benefits of the attorney-client privilege.

George Singer is a partner at Ballard Spahr LLP.
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of their employer, its clients or Portfolio Media Inc., or any of its or their respective
affiliates. This article is for general information purposes and is not intended to be and
should not be taken as legal advice.
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