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ful decision except for the awful words
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repeated doctrine, “One man’s
Roberts cited in the Supreme Court’s
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public figures. And for that, we
are all grateful to Larry Flynt.
His magazine’s sophomoric
depiction of Jerry Falwell reminiscing about having sex with
his mother in an outhouse led
to the Court’s ruling in Hustler
Magazine v. Falwell.
• Just last year, in United States
v. Stevens, the Court overturned
a federal law criminalizing the
sale of videos that depict cruelty
to animals. Congress passed the
law with the goal of drying up
the market for “crush” videos,
which depict the torture of animals for the sexual gratification
of viewers.
• The Nazi marchers in the Chicago suburb of Skokie never saw
their case reach the Supreme
Court on its merits. But the lower courts’ rulings authorizing the
demonstration—along a Jewish
ACLU lawyer’s decision to represent them—stand as an iconic
reminder that, in our system, the
courts must protect every voice,
no matter how hateful.
The inglorious litany of protected
expressions and colorful speakers will
likely grow in the coming years. The
Solicitor General has recently asked
the Court to consider the Second Circuit’s decision holding that the FCC
has less power than it thinks to regulate broadcast indecency. If the Court
takes the case, the outcome could
realign the entire power structure between the communications industry
and the federal government.
Now just what expressions will the
Supreme Court review if it accepts the
Solicitor General’s invitation to take
this high-moment case? Rock star Bono’s excited utterance “Fucking Brilliant!” on a 2003 televised award show,

Published in Communications Lawyer, Volume 28, Number 1, June 2011. © 2011 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may not be
copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.

and the glitter that we all glimpsed
when Justin Timberlake enabled Janet
Jackson’s wardrobe malfunction during the 2004 Super Bowl.
Contemplating the often sordid and
silly way we Americans express our
patriotism has made me yearn for the
days when the language of our debate
was sober and our message was clear.
Now where did I put my “Nuke the
Whales!” T-shirt?
***
This issue of Communications Lawyer
contains an eloquent memorial tribute to Dick Goehler written by his
law partner Jill A. Meyer. Please be

sure to read it.
Dick served as Chair of the ABA
Forum on Communications Law
from 2006–08. He was a career-long
defender of freedom of the press. He
also was a tireless contributor to many
civic organizations and his church, a
loving father to his two children, and
a devoted son to his mother.
We are fortunate to have had decades of Dick’s strong leadership and
cheerful outlook in our professional
community. He will be missed.
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