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Will Federal Preemption Push Drone Journalism 
to New Heights? State, Municipal Regulations 
Suspect Following Singer v. City of Newton
BY CHUCK TOBIN, JOHN SCOTT, DANA NOLAN, AND DREW SHENKMAN

For more than two years, jour-
nalists who hold appropriate 
federal certification have been 
able to lawfully capture amaz-

ing video footage and still images with 
aerial cameras from unique points 
of view.1 The federal rule finalized 
at the end of summer 2016, which 
now permits the “commercial”2 use 
of unmanned aircraft systems (UAS, 
or, as they are commonly referred to, 
“drones”), launched an entire fleet of 
drone journalists.

But the federal government’s devel-
opment of a nationwide regulatory 
framework, with the ultimate goal of 
promoting the integration of drone 
systems into our national airspace, has 
not grounded the entire public policy 
debate. Indeed, concerns about drones 
relating to issues of safety and privacy 
persist at all levels of government. As 
a result, many state and municipal 
governments have passed their own 
ordinances designed to restrict done 
operations within their local airspace.

In September 2017, the dogfight 
between federal and local regulatory 
authority yielded the first federal dis-
trict court decision, in Massachusetts, 
holding that a local drone ordinance 
is preempted by the Federal Aviation 
Administration’s regulatory scheme. In 
the wake of Singer v. City of Newton,3 
local ordinances across the country 
are now vulnerable. Almost none have 
faced court challenges—yet.

This article breaks down the federal 

and local laws governing drone oper-
ation in this country, explains how 
courts in the past have analyzed 
municipal attempts to regulate aspects 
of air travel, describes the holding in 
Singer, and articulates which local 
laws, in the wake of Singer, are in dan-
ger of conflicting with federal law.

Federal Regulation
In 2012, Congress passed the FAA 
Modernization and Reform Act.4 This 
legislation was aimed at spurring inno-
vation in a diverse set of applications, 
including agricultural monitoring, 
surveillance, criminal investigations, 
search and rescue, disaster response, 
and military training.5 Among other 
things, Congress directed the Depart-
ment of Transportation to “develop a 
comprehensive plan to safely acceler-
ate the integration of civil unmanned 
aircraft systems in to the national air-
space.”6 The DOT was instructed to 
publish rules that “will allow for civil 
operation of [UAS] in the national 
airspace.”7

In August 2016, the Department of 
Transportation added Part 107 to Title 
14 of the Code of Federal Regulations, 
to allow for the commercial operation 
of small unmanned aircraft systems 
in the national airspace and the cer-
tification of remote pilots.8 Part 107, 
the FAA’s Small Unmanned Aircraft 
Systems (sUAS) Rule, supplemented 
and replaced the FAA’s section 333 
regulations—a special waiver process 
Congress made part of the 2012 law—
on August 29, 2016. Part 107 focuses 
on three categories: (1) operational 
limitation, (2) remote pilot in com-
mand certification and responsibilities 
for the person flying the drone, and 
(3) aircraft requirements in the drone
flight.

The operational limitations for 
drone flight provided in Part 107 leave 
much room for journalists to maneu-
ver, but they are, for the most part, 

explicit and strict. Under the regula-
tion, drones

• Must weigh less than 55 pounds;9

• Must fly within visual line-of-
sight (VLOS);10

• Must be visible to the operator
unaided by any device other than
corrective lenses;11

• Cannot travel at more than 100
mph or 400 feet above ground
level (AGL);12

• May fly up to 400 feet AGL
above a structure;13

• May not operate from a moving
aircraft;14

• May only operate from a moving
vehicle if over a sparsely popu-
lated area;15

• Must have any external load
securely attached in a manner
that cannot adversely affect the
flight characteristics or aircraft
controllability;16

• May fly only with minimum
weather visibility of 3 miles from
the control station;17

• Must undergo a preflight
inspection;18

• May only fly without further
federal permission in “Class G” 
airspace—one of many divisions
the federal government has made
to the national airspace.19

Part 107 also establishes and 
includes the qualifications and respon-
sibilities of the “remote pilot in 
command,” or the person operating 
the drone.20 This individual must either 
hold an FAA remote pilot airman cer-
tificate with a small drone rating or be 
under the direct supervision of a per-
son who holds a certificate.21

In January 2019, the FAA 
announced a proposed rulemaking 
that would expand the ability of drone 
pilots to operate in the national air-
space. As adopted in 2016, Part 107 
prohibited flights over persons not 
directly involved in the operation of 
the drone, as well as flights at night. 
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The January 2019 proposed rulemak-
ing would relax both restrictions.

Under the proposed rule, nighttime 
drone flight would be allowed, pro-
vided that the drone is equipped with 
anti-collision lighting visible from at 
least three miles and the pilot com-
pletes training specifically addressing 
nighttime operation.

The proposed rule would further 
allow flights over persons, provided 
that the operator and drone met cer-
tain performance-based requirements. 
These are pegged to three categories 
of risk.

Under Category 1, pilots would be 
permitted to operate drones weigh-
ing less than 0.55 lb. over groups of 
individuals without any restrictions, 
beyond those set out generally in Part 
107.

Under Category 2, pilots would be 
permitted to operate drones heavier 
than 0.55 lb. over people if the manu-
facturer (or any subsequent modifier 
of the drone) demonstrates that the 
drone is designed to limit injury on 
impact with a person and does not 
have exposed rotating parts capable 
of lacerating human skin or any other 
defect or feature capable of injury 
above a certain threshold.

Category 3 is similar to Category 
2 expect that it allows for a somewhat 
lower threshold for potential injury 
and limits operation to restricted 
access areas where those present have 
been notified of the drone flight.

Pilots would be further required 
to ensure that any small drone not in 
Category 1 is visibly marked as com-
pliant with either Category 2 or 3. 
This requirement would be in addi-
tion to current obligations for pilots 
to conduct preflight checks. Pilots also 
would be responsible for following a 
manufacturer’s operation instructions 
specific to the small UAS in question.

In the proposed rulemaking, the 
FAA has not proposed to tell man-
ufacturers how to demonstrate 
compliance with the above require-
ments. Manufacturers would be 
allowed to propose any means of com-
pliance, subject to the FAA’s approval, 
for Category 2 or 3.

Drones in News Coverage
Since the FAA rule became final in 
2016, drones have become an impor-
tant tool for photojournalists, allowing 

them to secure previously unavailable 
footage and perspective. Major tele-
vision networks such as CNN, ABC, 
and NBC; national newspapers includ-
ing the New York Times, Washington 
Post, and USA TODAY; and local 
broadcasting companies such as Sin-
clair Broadcasting, TEGNA, and 
Capitol Broadcasting now incorpo-
rate drone footage into their coverage. 
Hundreds of journalists have passed 
the FAA tests to earn their remote 
pilot certificates.

Drones allow for the collection of 
images, video, and data that would 
otherwise be impossible, or at least 
extremely difficult. They can be par-
ticularly useful in the context of 
reporting on manmade or natural 
disasters by providing detailed cover-
age, while not putting the journalist 
in harm’s way.22 Likewise, drones can 
provide journalists the ability to report 
on ecological disasters, like oil spills or 
deforestation, even when private cor-
porations or local authorities restrict 
access to the area.23

CNN Air, the dedicated drone 
journalism unit of CNN, has been a 
trailblazer in this space. Since 2016, 
when the FAA implemented the new 
rule, CNN Air has completed more 
than 3300 flights, for a total of more 
than 450 hours in the air, support-
ing CNN’s newsgathering mission. Of 
note, CNN Air paved the way and suc-
cessfully obtained the very first Part 
107 waiver for operations over peo-
ple. It also holds waivers for daylight 
operation, minimum flight visibility, 
and minimum distance from clouds. 
CNN Air has two full-time staff pilots 
and near three dozen trained and 
equipped part-time staff pilots. Each is 
uniquely trained and equipped to meet 
his or her particular mission. CNN’s 
commitment to drone journalism dem-
onstrates just how valuable UAS have 
become in a newsgathering context. 
Greg Agvent, senior director of CNN 
Air and a veteran journalist, calls 
drones the single most important new 
tool in a journalist’s tool kit.

Perhaps the best example to date 
of the power of aerial imagery is the 
news coverage of the back-to-back-
to-back hurricanes in 2017, and CNN 
Air’s coverage of the same. Hurricanes 
Harvey, Irma, and Maria devas-
tated portions of Texas, Florida, and 
Puerto Rico and the Caribbean over 

a six-week period in 2017. CNN Air 
deployed five “drone” teams to each 
of the storms. The news footage cre-
ated showed the breadth, depth, and 
scope of the damage in a way not tech-
nically or budgetarily feasible before. 
In addition to providing CNN viewers 
with greater context and understand-
ing of the impact, the drone provided 
news teams on the ground with situ-
ational awareness and allowed them 
to accomplish their mission without 
endangering themselves.

Beyond natural disasters, drones 
enable content creators to produce 
unique views of the world around 
them. Aerial imagery can enhance 
production value and allow for more 
creative and engaging storytelling. 
With this new “power” comes respon-
sibility. CNN has created a culture 
of safety similar to that of manned 
aviation. The commitment to safe, pro-
fessional, responsible operation of a 
drone is not a goal but a requirement 
for CNN Air.

In 2016, the New York Times com-
piled a list of additional news stories 
that relied on drone journalism.24 
These stories included reporting on 
China’s expanding deserts, construc-
tion of a new Panama Canal, effects 
of climate change in Bolivia, and 
burial of New York City’s unclaimed 
dead on Hart Island in Long Island 
Sound.

Drones can also be highly informa-
tive when reporting on protests, for 
example, providing an accurate basis 
to document crowd sizes of protests 
or other events.25 They also have been 
used successfully in the past to bring 
to light police abuses—for example, 
during the Standing Rock Protests 
opposing the Dakota Access Pipe-
line in November 2016.26 The steps 
local authorities took to restrict drone 
flights is, in some way, a testament to 
the power of this new news tool—both 
at Standing Rock, as well as during 
the 2014 protests in Ferguson, MI, 
local police requested that airspace be 
closed off from drones.27

While federal law seeks to carry 
out Congress’s mandate and encour-
ages greater use of drones in the 
national airspace, it seems likely that, 
if allowed, local authorities will con-
tinue to seek to restrict drone flight. 
That will further limit the expansion 
of drone journalism. The question, 
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therefore, is whether local authorities 
are permitted to unilaterally restrict 
drone flights.

Preemption
“The preemption doctrine is based on 
the Supremacy Clause, which provides 
that ‘the Laws of the United States . . . 
shall be the supreme Law of the Land 
. . . any Thing in the Constitution or 
Laws of any State to the Contrary 
notwithstanding.’”28 “Congress may 
consequently pre-empt, i.e., invalidate, 
a state law through federal legisla-
tion.”29 It may do so either expressly 
in the statute or implicitly, “either 
through ‘field’ pre-emption or ‘conflict’ 
pre-emption.”30

Congress engages in field preemp-
tion when it has intended to foreclose 
any state regulation in the area, regard-
less of any inconsistency between the 
state regulation and federal standards. 
Conflict preemption occurs when com-
pliance with both federal and state 
regulations is a physical impossibility, 
or when state law stands as an obstacle 
to the accomplishment and execution 
of the full purposes and objectives of 
Congress.31

Courts have held that local and 
state laws, addressing a wide array 
of topics, are preempted under fed-
eral law. These include laws regulating 
pharmaceuticals,32 intellectual prop-
erty,33 nuclear power,34 immigration,35 
and, most relevant to the immediate 
issue, the national airspace.36

Preemption of Municipal Regulations 
Affecting Air Traffic
The application of the preemption 
doctrine to aircraft operations is not 
a new idea. For decades, various fed-
eral courts, including the U.S. Supreme 
Court, have evaluated whether local 
attempts to regulate aircraft opera-
tion are preempted under federal law. 
While federal courts have not held that 
the entire field of aviation, or that of 
air safety, is preempted by the Federal 
Aviation Act37 or other federal law, 
courts have held that attempts by local 
municipalities to regulate flights over 
local airspace do conflict with federal 
law.

The leading preemption case on 
this subject is the Supreme Court’s 
decision in City of Burbank v. Lock-
heed Air Terminal.38 The owner of the 

Hollywood-Burbank Airport brought 
suit asking for an injunction against 
the enforcement of a “curfew” ordi-
nance adopted by the City Council of 
Burbank, prohibiting flights taking off  
or landing at the local airport between 
11 pm and 7 am. The district court 
held that the ordinance was unconsti-
tutional on the basis of the Supremacy 
Clause. The Supreme Court affirmed 
on this basis. The Court recognized:

Section 1108(a) of the Federal Avia-
tion Act, 49 U.S.C. § 1508(a), provides 
in part, “The United States of Amer-
ica is declared to possess and exercise 
complete and exclusive national sov-
ereignty in the airspace of the United 
States . . .” By §§ 307(a), (c) of the 
Act, 49 U.S.C. §§ 1348(a), (c), the 
Administrator of the Federal Avia-
tion Administration (FAA) has been 
given broad authority to regulate the 
use of the navigable airspace, “in order 
to insure the safety of aircraft and the 
efficient utilization of such airspace . 
. .” and “for the protection of persons 
and property on the ground . . . .”39

The Court further considered the 
impact of the “curfew” ordinance 
on “airspace management,” which 
it explained is the exclusive province 
of the FAA. The Court recognized 
that noise control is a typical police 
power. But the Court reasoned that 
the impact of allowing the imposition 
of curfew ordinances on a nation-
wide basis would result in “bunching 
of flights” in the hours immediately 
before curfew, which would increase 
congestion and noise and reduce effi-
ciency of the nationwide air traffic 
system. This “could create critically 
serious problems to all air transporta-
tion patterns.”40

Other federal courts, considering 
local regulations that impact flight 
operations, have held similarly.41

Recently, the Third Circuit Court of 
Appeals provided additional clarifica-
tion to the scope of federal preemption 
in the area of aviation safety.42 In Sik-
kelee v. Precision Airmotive Corp., the 
plaintiff alleged manufacturing and 
design defects in a Cessna 172N air-
craft that crashed while being piloted 
by the plaintiff’s husband. The plain-
tiff’s amended complaint asserted state 
law claims of defective design and fail-
ure to warn but incorporated federal 
standards of care, alleging violations 
of numerous FAA regulations.43 In 

denying a dispositive defense motion, 
the court concluded that the Federal 
Aviation Act did not indicate a clear 
and manifest intent to preempt state 
law products liability claims.44

In reaching this conclusion, the 
Third Circuit analyzed its prior hold-
ing in Abdullah v. American Airlines, 
Inc.45 There the court considered the 
preemptive effect of federal in-flight 
seatbelt regulations on state law neg-
ligence claims involving a flight crew’s 
failure to warn passengers of severe 
turbulence. The court concluded that 
the Federal Aviation Act and fed-
eral regulations “establish complete 
and thorough safety standards for 
interstate and international air trans-
portation and that these standards are 
not subject to supplementation by, or 
variation among, jurisdictions.”46 The 
Third Circuit reviewed “several cases 
from the Supreme Court and our sis-
ter Circuits that had found federal 
preemption with regard to discrete 
matters of in-flight operations, includ-
ing aircraft noise, pilot regulation, and 
control of flights through navigable 
airspace.”47

The court held that, by contrast, the 
regulation of product liability did not 
conflict with federal law. The court’s 
reasoning was based upon the dis-
tinction between the product liability 
claims and “regulations governing in-
flight operations” or regulations that 
“on their face prescribe rules govern-
ing the operation of aircraft.”48 The 
federal regulations governing in-flight 
operations provide a “comprehensive 
standard of care,” analogous to com-
mon law tort, rendering existing state 
law standards of care “duplicative (if  
not conflicting [] outright).”49

1. Singer v. City of Newton
To date, only one federal district

court has addressed the preemption 
of a local drone ordinance.50 In a case 
closely watched by the entire drone 
community, the District of Massachu-
setts in Singer v. City of Newton held 
that four provisions of a city ordi-
nance, restricting drone flights over 
the City of Newton, Massachusetts, 
were preempted by federal law. The 
city appealed, but the appeal was vol-
untarily dismissed by stipulation on 
December 7, 2017.

Judge William Young’s opinion 
in Singer analyzed the interaction 
between Part 107 and the municipal 
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ordinance, which sought to restrict 
drone operations in the airspace over 
the city. The court based its holding 
on conflict preemption, as opposed to 
field preemption.51 This has left open 
the possibility that a municipality 
may pass a law regulating local drone 
operations that does not conflict with 
federal law. Nevertheless, the court’s 
reasoning, applying principles of con-
flict preemption to the analysis of four 
separate provisions of the Newton 
ordinance, does support limitations 
on local municipalities’ ability to regu-
late drones and in-flight operations. It 
also provides useful guidance to other 
courts analyzing similar ordinances in 
the future.

The factual background of this case 
is as follows: In December 2016, the 
City of Newton passed an ordinance 
that sought to regulate the opera-
tion of drones within the city limits.52 
The city council resolved that, while 
it is important to allow beneficial uses 
of drones, “[i]n order to prevent nui-
sances and other disturbances of the 
enjoyment of both public and private 
space, regulation of pilotless aircraft 
is required.”53 The city government, 
however, likely anticipating a preemp-
tion challenge, also provided that it is 
“intended to be read and interpreted 
in harmony with all relevant rules and 
regulations of the Federal Aviation 
Administration, and any other federal 
state and local laws and regulations.”54

In February 2017, Dr. Michael 
Singer, a resident of Newton, filed a 
complaint, seeking declaratory and 
injunctive relief against enforcement 
of the Newton ordinance. Dr. Singer 
alleged that he was “certified as a small 
unmanned aircraft pilot, pursuant to 
14 C.F.R. Part 107.”55 He pled that he 
was the owner of “two commercial-
grade sUAS rotorcraft weighting over 
.55 pounds,” and that he “has operated 
sUAS over public and private lands 
in Newton and Needham, Massachu-
setts, in accordance with 14 C.F.R. § 
101 or § 107.”56

Dr. Singer challenged four separate 
provisions of the Newton ordinance:

• Section (b), which required all
operators of pilotless aircraft
to register their pilotless air-
craft with the City Clerk’s Office,
either individually or as a mem-
ber of a club.57

• Section (c)(1)(a), which prohib-
ited pilotless aircraft flight below
an altitude of 400 feet over any
private property without the
express permission of the prop-
erty owner.58

• Section (c)(1)(e), which prohib-
ited pilotless aircraft flight over
public property without prior
permission from Newton.59

• Section (c)(1)(b), which states
that no pilotless aircraft may be
operated “at a distance beyond
the visual line of sight of the
Operator.”60

The court found that federal law 
preempted each of these restrictions in 
the Newton ordinance.61

As to section (b), the registration 
requirement, the court held that the 
FAA has explicitly “indicated its intent 
to be the exclusive regulatory author-
ity for regulation of pilotless aircraft,” 
and, consequently, “no state or local 
government may impose an addi-
tional registration requirement on the 
operation of UAS in navigable air-
space without first obtaining FAA 
approval.”62

As to sections (c)(1)(a) and (e), 
which require permission for flights 
over both public and private property, 
the court held that these sections “cer-
tainly reach[] into navigable airspace” 
and “this alone is grounds for preemp-
tion.”63 The court went on to explain 
that these two provisions together 
operated as a complete “ban on drone 
use within the limits of Newton.”64 
The court found this conflicted with 
the FAA’s general obligation to “use 
navigable airspace efficiently”65 as well 
as the specific directive from Congress 
to “develop a comprehensive plan to 
safely accelerate the integration of civil 
unmanned aircraft system into the 
national airspace system.”66

Finally, the court reasoned that 
Newton’s “visual observer” rule seeks 
to regulate “the method of operat-
ing of drones, necessarily implicate the 
safe operation of aircraft. Courts have 
recognized that aviation safety is an 
area of exclusive federal control.”67

Ultimately, Singer stands for the 
principle that even if a municipal-
ity may regulate certain aspects of 
drone operations, it cannot do so in 
such a way that affects operation in 
the national airspace.68 The national 

airspace remains the sole province 
of the federal regulatory system and 
Congress.

Decisions Post-Singer
No federal court since Singer has 
evaluated the district court’s analy-
sis of how 14 C.F.R. § 101 or § 107 
operates to preempt local drone regu-
lating ordinances. A recent decision 
by a district court in Puerto Rico 
evaluated a San Juan drone regula-
tion and cited Singer approvingly, but 
ultimately resolved the issue without 
reaching the issue of preemption.

In Pan Am v. Municipality of San 
Juan,69 the plaintiffs challenged a city 
ordinance that regulated the opera-
tions of businesses in Old San Juan 
during the 2018 San Sebastian Street 
Festivities. Among other things, this 
ordinance prohibited “the use of fly-
ing items, equipment or objects such 
as helicopters and drones during the 
Festivities, except those authorized 
by government agencies with author-
ity in law, and those belonging to the 
Municipality, sponsors and parties 
responsible for production.”70 The 
plaintiffs argued that the ordinance 
was preempted by federal law.71 The 
court noted that the plaintiffs rep-
resented to the court that they were 
working with drone operators who 
had secured remote pilot certificates, 
under Part 107. For that reason, the 
court concluded the plaintiffs’ pro-
posed flights would comply with the 
ordinance because they would be 
“authorized by government agencies 
with authority in law,” as the ordi-
nance permits.72 The court therefore 
declined to enjoin the city from enforc-
ing that aspect of the ordinance.

The court nevertheless noted in 
dicta that “there is authority to sup-
port” a preemption challenge to local 
drone laws, and cited Singer v. City of 
Newton.73

Potential Impact of Singer
Singer expressly held that four catego-
ries of municipal regulation regarding 
drone flight conflicted with, and were 
therefore preempted by, federal law. 
While this is a single district court 
decision, Judge Young’s analysis is 
clear and compelling. It seems likely 
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that any future court grappling with 
a similar municipal regulation would 
find Singer persuasive.

That said, Singer also left open the 
possibility that state and local author-
ities may regulate some aspects of 
drone operation. The court expressly 
refused to find that the FAA occupies 
the entire “field” of drone regulation; 
Singer holds that “federal regulations 
explicitly grant local authorities the 
power to co-regulate unmanned air-
craft.”74 Citing the FAA’s guidance, 
the court provides, as an example, that 
“State law or other legal protections 
for individual privacy may provide 
recourse for a person whose privacy 
may be affected through another per-
son’s use of a UAS.”75

Ultimately, what Singer provides is 
guidance for courts analyzing preemp-
tion of municipal drone laws in the 
future. The question of preemption as 
to specific local laws will be decided 
based upon the specific character of 
the local restrictions imposed.

Proposed Uniform Law
In July 2018, the Uniform Law 

Commission, which proposes uniform 
laws for individual state legislatures to 
consider, released a draft trespass law 
that would create a new tort targeted 
exclusively at drones and drone pho-
tography.76 This law, if  passed in the 
states, would create a cause of action 
under a per se, strict liability stan-
dard, for unconsented drone entry 
into private airspace up to 200 feet 
above ground level. The draft uniform 
law also provides a separate cause of 
action where a drone-equipped cam-
era (1) captures a “person depicting 
private facts or a trade secret”; (2) is 
“acquired in a manner that is highly 
offensive to a reasonable person”; 
and (3) “is not otherwise protected by 
the First Amendment.” The drone-
photography section would provide 
for rebuttable presumptions against 
the drone operator if  the images were 
“not capable of being acquired from 
ground level or structures where an 
observer has a legal right to be” or 
were acquired by a drone committing 
a per se physical trespass.

In October 2018, a group of news 
organizations submitted a letter in 

opposition to the current draft of the 
proposed uniform law.77 The group 
noted that this new drone-tort law, if  
adopted by states, would further com-
plicate the patchwork of state and 
local laws that already have emerged 
and put journalists at greater risk of 
litigation. The news organizations 
further noted that the law has token 
references to the First Amendment; it 
does not adequately protect journalists 
from liability for capturing images that 
would be entirely lawful for ground-
based photography. Finally, they 
explained that if this uniform law were 
adopted, it would be challenged on the 
basis of preemption by federal law.

Local Drone Laws
Bard College’s Center for the Study 
of the Drone tracks local and state 
drone laws. As of March 2017, the 
Center has found 131 localities in 31 
states that have enacted drone rules.78 
Many of these laws prohibit flying 
drones over public property and pri-
vate property without the property 
owner’s consent.79

Of these, we have identified several 

Municipality Ordinance Basis of Challenge

East Goshen, PA Ordinance No. 129-B-2015: “An Ordinance of East Goshen Township 
Regulating the Use and Operation of Model Aircraft and Amateur Rockets in 
the Township.”

While using the term “Model Aircraft,” the definition of the term, under the 
Ordinance, includes UAS: “Any unmanned aerial vehicle, including without 
limitation, model airplanes, remote controlled aircraft and drones and the 
equipment associated with such unmanned aerial vehicle.”

This Ordinance prohibits operation of any Model Aircraft “at an elevation of 
less than two hundred (200) feet over property not owned by the Operator 
without the permission of the Property Owner.”

The Ordinance further prohibits operation of a Model Aircraft “on all Township 
Property and within Township and Penn DOT road right-of-ways, unless 
specifically approved by the Board of Supervisors.”

As in Singer, the East Goshen 
Ordinance limits drone operation 
in navigable airspace above both 
private and public property in 
the town. In addition, collectively, 
this regulation prevents any 
drone operation without 
prior permission. These flight 
restrictions are analogous to the 
restrictions imposed by Newton, 
Massachusetts, in Singer.

Willistown, PA Ordinance No. 8 of 2016: “An Ordinance Amending the Code of Willistown 
Township by Adding a New Chapter to Part II, General Legislation, Regulating 
the Use and Operation of Model Aircraft, Amateur Rockets, Unmanned 
Aircraft Systems and Flying Objects of a Similar Nature in the Township.”

The Ordinance prohibits the operation of UAS “at an elevation of less than 
two hundred (200) feet over property not owned by the Operator without the 
permission of the Property Owner.”

The Ordinance further prohibits operation of UAS “on all Township Property 
and within Township and Penn DOT road right-of-ways, unless specifically 
approved by the Board of Supervisors.”

This Ordinance also contains a “savings clause,” which states that “The 
operation of an Unmanned Aircraft System, as that term is defined herein, 
shall be in compliance with the requirements set forth in Subtitle B of the FAA 
Modernization and Reform Act of 2012 (‘FMRA’) as such regulations may be 
amended from time to time.”

The language in the Willistown 
Ordinance tracks that used in 
East Goshen, and would be 
preempted, pursuant to the 
analysis presented in Singer.

While this ordinance contains a 
savings clause, which provides 
that drone operation shall be 
in compliance with federal law, 
the court in Singer did not find a 
savings clause persuasive in light 
of the direct conflict between the 
ordinance’s prohibitive effects 
and federal law.
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Municipality Ordinance Basis of Challenge

Hempstead, NY Chapter 77, Section 77-8: “Regulation of Use of Unmanned Aircraft in the 
Vicinity of Town Facilities.”

This ordinance prohibits the “operation of any UAS on, near, or above 
any property maintained, occupied, controlled, or owned by the Town of 
Hempstead or any of the Town departments by any private, commercial, or 
business person or entity without having first sought and received approval of 
such use from the Town of Hempstead.”

As in Singer, this ordinance 
restricts drone operation in 
airspace above the municipality. 
Unlike Singer, however, it only 
applies to flights over public 
property and does not propound 
restrictions of flights over 
private land. Nevertheless, the 
court in Singer noted that any 
local attempt to regulate drone 
operation in “navigable airspace” 
is alone grounds for preemption. 
Here the regulation necessarily 
regulates navigable airspace, as 
the regulation provides no limiting 
bounds.

Narragansett, RI Section 46-16: “Unmanned aircraft systems, commonly known as drones; 
public safety, personal privacy.”

“This section is intended to promote personal privacy, public safety, and 
protecting people who patronize Narragansett municipal venues and attend 
large public events from the flying of unmanned aircraft systems (‘UAS’) 
in and over such large gatherings of people. The town council wishes to 
regulate the use of UAS, commonly known as drones, within a thousand-
foot radius around the town beach during beach season and over other large 
venue special events in public parks, public facilities, streets, plazas, open 
spaces and the like that will attract large groups of people. All restrictions are 
intended to protect persons gathered in groups where a UAS incident would 
cause greater harm and risk of injury due to a greater number of people 
gathered in a close proximity.”

Section 46-16(c)(1): “UAS are prohibited from being deployed, launched or 
flown in any airspace within 500 feet or over the town beach during beach 
season, any large venue special event in the Town of Narragansett, and over 
public parks, roads and public facilities during large venue special events.”

Section 46-16(c)(2)b: “UAS over five pounds may be operated only by a 
registered member of the Academy of Model Aeronautics (AMA), if the 
operator is subjected to and compliant with AMA rules. Notwithstanding the 
weight limit, all other provisions of this section shall apply.”

Section 46-16(d)(1): “An event principal, or their designee, may apply for 
a permit to operate a UAS in conjunction with a permit to organize a large 
venue special event. Such permit will be issued at the sole discretion of the 
town, based on considerations of the type of activities which would tend to 
damage private/public property, endanger the public or event attendees, 
or which are likely to create an atmosphere which would discourage use of 
town-owned property, other locations or venues for their intended purpose.”

This regulation prohibits the 
operation of drones in any 
airspace within 500 feet to 
the town beach during beach 
season. It further restricts 
operation over public events. 
Both seek to regulate navigable 
airspace, which, under Singer, 
would result in preemption.

This regulation is more specific 
to certain events and appears 
intended to be an exercise 
of the municipalities’ police 
powers. Courts, however, have 
reasoned that, when evaluating 
preemption, the relevant inquiry is 
the effect of the local regulation, 
and not the intent.80 Here the 
effect is clearly the restriction 
of drone flights in navigable 
airspace.

In addition to attempting to 
regulate flight above the town, 
this regulation also imposes a 
specific registration requirement 
upon drone pilots. In Singer, the 
Court stated that “The FAA [] 
explicitly has indicated its intent 
to be the exclusive regulatory 
authority for registration 
of pilotless aircraft.”81 
Consequently, this provision 
appears susceptible to challenge.

Kennebunk, ME Kennebunk Town Ordinances Section 20.19: “Drones”

“Drones shall not be allowed for use in Town parks or facilities without 
authorization from the Parks & Recreation Director or his/her designee except 
at such places as may be established for such purposes as per Town policy.”

This ordinance would have 
the effect of restricting drone 
operation in navigable airspace 
above the town, and therefore 
would be preempted, pursuant 
to Singer.
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regulations that seem particularly 
analogous to the ordinance considered 
in Singer, and therefore run the risk 
of being found preempted by federal 
law. The table identifies these munici-
palities, excerpts the relevant statutory 
text, and provides a description of the 
basis, upon which this ordinance may 
be challenged.

Federal UAS Integration Pilot 
Program
A month after Singer, the Trump 
administration released a Presiden-
tial Memorandum that suggests the 
federal government is eager—in the 
minds of some, too eager—to find 
a clear path for state and local gov-
ernments to navigate their drone 
ordinances through the turbulent 
issues of federal preemption.

The Presidential Memorandum 
calls for state, local, and tribal gov-
ernments to partner with industry 
“to test within their jurisdictions the 
integration of civil and public UAS 
operations into the NAS below 200 
feet,” or up to 400 feet if the Secretary 
of Transportation decides to adjust 
the parameters.82 The DOT and FAA 
are further directed to enter into agree-
ments with “selected governments to 
establish the terms of their involve-
ment in the UAS operations within 
their jurisdictions” and “to grant 
exception, authorizations and waivers 
from FAA drone regulation to conduct 

the testing.”83

The FAA, following the memoran-
dum, launched a website to permit 
interested governments to submit pro-
posals for experimental programs with 
private entities, and for private entities 
to register their interest in participat-
ing.84 Prior to its launch, some who 
have closely watched the federal gov-
ernment’s drone policy evolve over the 
past few years expressed concern that 
the program may lead to further free-
dom for local drone regulation.85

To date the FAA has chosen ten 
lead municipal organizations to par-
ticipate in the program. CNN Air is 
a partner in three of those. Each has 
submitted a proposal identifying cer-
tain goals for the program, including 
evaluating night operations, flights 
over people and beyond the pilot’s line 
of sight, package delivery, detect-and-
avoid technologies, and the reliability 
and security of data links between 
pilot and aircraft.

Conclusion
While the issue has not been exten-
sively litigated, the holding in 
Singer—and the prior decisions 
rejecting municipal attempts to 
legislate air traffic in other contexts—
indicate that courts are predisposed 
to reject local attempts to encroach 
on the exclusive province of the fed-
eral government to regulate the 
national airspace. The proposal for 

a new uniform tort law raises con-
tinuing concerns regarding how state 
legislatures may seek to treat drone 
operators in the future. Nevertheless, 
local “drone-free” ordinances are not 
likely to appear on nearby horizons, if  
the evolving drone community stands 
willing to ask courts to enforce the 
preemption doctrine.  n

Endnotes
1. Drones were used extensively in the

coverage of the 2017 Hurricanes Har-
vey, Irma, and Maria; the devastation 
caused by Hurricane Michael in Mexico 
Beach, FL, in 2018; continuing news cov-
erage along the southern U.S. border; 
the migrant caravans traveling in Central 
America; the existence and expansion of 
I.C.E. detention facilities near the southern
border; and catastrophic flooding in the
Carolinas.

2. The FAA’s regulations apply to “com-
mercial” drone operations, which the 
agency considers any use of a drone for 
remuneration. Of course, the U.S. Supreme 
Court long has recognized that the First 
Amendment fully protects the gather-
ing and dissemination of news, even for 
money. See Joseph Burstyn, Inc. v. Wil-
son, 343 U.S. 495, 502 (1952) (the fact that 
“books, newspapers, and magazines are 
published and sold for profit does not pre-
vent them from being a form of expression 
whose liberty is safeguarded by the First 
Amendment”); Murdock v. Commw. of 
Pennsylvania, 319 U.S. 105, 111 (1943) 

Municipality Ordinance Basis of Challenge

Barnstable, MA Town of Barnstable Code § 401A-6(C): “Prohibited activities”

This ordinance prohibits “[u]sing, launching, landing or operating an 
unmanned aircraft from or on land or waters associated with any of the Town 
of Barnstable bathing beaches . . . except as approved in writing by the Town 
Manager.”

This ordinance is susceptible to 
challenge for the same reason 
identified above.

Chicopee, MA City Ordinance Chapter 186: “Drones; Regulation of Unmanned Aircraft 
Systems”

§ 186-4(B): “A drone and/or aircraft shall only take off and land on private
property owned by the operator or where written permission is granted by the
landowner.”

This ordinance is susceptible to 
challenge for the same reason 
identified above.

Holyoke, MA Sec. 54-22: “Regulation of unmanned aircraft systems (drones)”

“A drone may take off from . . . such private and public property after having 
received the prior written consent of that property owner.”

This ordinance is susceptible to 
challenge for the same reason 
identified above.

Lebanon, CT Lebanon Zoning Regulations, Article IV: Use District Regulations”
4.1.1 “Prohibited Uses”
Section 4.1.1(a)(3) prohibits the use of “Drones or unmanned aircraft” in any 
“Use District” of the City.

This ordinance is susceptible to 
challenge for the same reason 
identified above.
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